Professional Reputation 
The Building Blocks of 
Board Certification 


CERTIFIED SPECIALISTS HAVE: 


» Enhanced Professionalism 


» Increased Knowledge ina 
Practice Area 


» Demonstrated Skill 


and Experience 


The North Carolina State Bar certifies lawyers 
as specialists in the following areas: 


» Bankruptcy Law 
» Criminal Law 
» Estate Planning and Probate Law 
Family Law 
Immigration Law 
Real Property Law 
Social Security Disability 


Workers’ Compensation Law 


To find a specialist... 


or to learn NOW what 
ou’ll need to become 
certified in 2008 


VISIT OUR WEBSITE 


www.nclawspecialists.gov 


OR E-MAIL DENISE MULLEN 
dmullen@ncbar.gov 
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NC BAR ASSOCIATION 
GROUP HEALTH PLAN 


» Great Rates 


Getting to the next base is COURT BONDS 


not as scary as you think. 


» Speak directly to an 


= 5 plans, including 2 Health underwriter 


Savings Account options » Competitive Rates 


# Serving over 7500 lawyers, | = Fast Turnaround 
staff and family members 


Call 800-662-8843 Call 877-533-6376 


DISABILITY AND 
LIFE INSURANCE 


STRUCTURED 
SETTLEMENTS 


# Financial security for you 
and your family 


» Personal service with your 
best interests in mind 


Call Ken Hudson at 
800-662-8843 
KHudson@LMLNC.com 


We represent all the top 
rated carriers 


Fast quoting and years of 
experience in plan design and 
settlement documentation 


Call Tacker LeCarpentier at 
866-450-4496 
Tacker@LMLNC.com 
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LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA 


www.LawyersInsuranceAgency.com 


Need more information? LI 
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County and Municipal Government in North Carolina 


County and Municipal Government in North Carolina, edited by David Lawrence, is a new way for 
the School to deliver information to our clients. This 2007 complete reference work on North Carolina 
county and municipal government provides a thorough treatment of the legal foundations, organization, 
and administration of the state’s counties and cities. 


It updates and replaces two books: County Government in North Carolina, last published in 1998; and 
Municipal Government in North Carolina, last published in 1996. 


Fifty articles written by School of Government faculty and other experts cover topics including city 
and county governing boards, law enforcement, the attorney and the clerk, open meetings and public 
records, local government and nonprofit organizations, budget preparation and enactment, the courts, 
animal control, economic development, public health, social services, information technology, parks 
and recreation, alcoholic beverage control, elections, and much more. 


This new reference book is available in three formats. 
* Individual articles may be viewed online without charge or purchased as a PDF download. 
¢ ACD-ROM containing all 50 articles. 


¢ A loose-leaf format, easy-to-update book with all 50 articles. 


County and Municipal Government in North Carolina 
Edited by David M. Lawrence 
2006.14 County and Municipal Government book 

$95.00* ¢ ISBN 978-1-56011-497-0 

2006.14CD CD-ROM Version * $95.00* ¢ ISBN 978-1-56011-558-8 


School of Government 
UNC Chapel Hill, Knapp-Sanders Bldg. CB# 3330, Chapel Hill, NC 27599-3330 
“North Carolina residents must add 6.5% sales tax. 


Shop online: www.sog.unc.edu. E-mail: sales@sog.unc.edu. 
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Proud to Be a North Carolina Lawyer 


BY STEVEN D. MICHAEL 


he week after the decision by the 


Disciplinary Hearing Commission in The 


North Carolina State Bar v. Michael B. 


Nifong, more commonly referred to as the 


Duke Lacrosse Case, I called our executive director, Tom Lunsford, and told him that it 


was time for me to retire as president of the State Bar as it 


could only be downhill from that point. Tom reminded 


me that I had a commitment to remain until October 


2007, so I am still here. 


I was wrong when I told Tom that it could 
only be downhill. The pundits, the media, the 
Bar, and most importantly the public have 
overwhelmingly approved the actions of the 
State Bar and the manner in which the State 
Bar handled this difficult and controversial 
case. When I appeared in June before the 
North Carolina Bar Association’s Board of 
Governors and delivered our report on State 
Bar matters, including the Nifong case, they 
responded with a standing ovation. Recently, I 
was approached by an attorney who compli- 
mented the State Bar on its handling of the 
Nifong matter saying it made him proud to be 
a lawyer and even prouder to be a lawyer from 
North Carolina. The thanks expressed by the 
three young Duke players and their families to 
the State Bar and our attorneys were over- 
whelming. The trial was a further vindication 
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for them. 

I am proud of how the State Bar respond- 
ed to a runaway prosecutor who flouted the 
most basic rules that ensure fairness and justice 
to citizens charged with crimes. The coun- 
cilors of the State Bar demonstrated their 
resolve in what some termed an “unprece- 
dented” move to file disciplinary proceedings 
while the criminal prosecution remained 
pending in the courts. While it may have been 
“unprecedented,” it was necessary and the 
right thing to do as one can never move too 
quickly to do the right thing. I am especially 
proud of the thorough and professional man- 
ner in which the State Bar attorneys and staff 
performed in handling the Nifong case. 
Katherine Jean, State Bar counsel, Doug 
Brocker, a former State Bar deputy counsel, 
and Carmen Hoyme, State Bar deputy coun- 


sel, put together a thorough and compelling 
case. hey were ably assisted by many other 
members of the State Bar staff throughout the 
process, including those who took on many of 
Katherine and Carmen's normal duties as they 
devoted their time and energy to this matter. 
All are deserving of our praise and thanks. 

The Duke Lacrosse case was described by 
Disciplinary Hearing Commission (DHC) 
Chairman Lane Williamson as a “fiasco.” It 
was also a tragedy—a tragedy for the players, 
their families, and the justice system. However, 
there are positives we can identify that resulted 
from this case. The justice system worked and 
was able to right itself to bring a halt to an 
unjustified prosecution. North Carolina's sys- 
tem of self regulation by attorneys was shown 
to the public to be fair, open, and transparent. 
The bar and the public were reassured that the 
State Bar will react swiftly and strongly to seri- 
ous violations of our ethical rules. The public’s 
confidence in the justice system in North 
Carolina was restored and the State Bar's 
response will lessen the likelihood that any- 
thing like this will happen again. I am proud 
to be a lawyer and especially proud to be a 
lawyer from North Carolina. 

I am pleased to report that the State Bar's 
requested legislative changes related to pro 
bono emeritus and apportionment of coun- 
cilors have been approved by the North 
Carolina General Assembly and signed into 
law by the governor. The rules implementing 
our Pro Bono Emeritus Program are pub- 
lished in this edition of the Journaland should 
be ready for adoption by the council in 
October. We believe this program will provide 
a significant benefit to the legal services organ- 
izations in North Carolina and to those who 
can least afford to hire attorneys. 

Legislation relating to apportionment of 
councilors provides that each Judicial District 
and any new Judicial District created by the 
legislature will have a councilor. It preserves 16 
additional seats on the council for allocation 
among the districts with the greatest lawyer 
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populations. This will to some degree main- 
tain proportional representation. 

The Disciplinary Advisory Committee 
which I appointed in October of last year has 
now made its report to the Executive 
Committee and the council. The committee is 
to be commended for a very thorough exami- 
nation of our disciplinary process and the rec- 
ommendations they made to improve how we 
operate. When I originally charged the com- 
mittee, I asked them to consider one item in 
particular: the possibility of having bench- 
marks for the timely handling of grievances. 
The committee ultimately recommended that 
the turnaround time for grievances from 
receipt to delivery of the Report of Counsel to 
the chairman of the Grievance Committee 
should not exceed four months where dis- 
missal is recommended, and six months in all 
other cases. All orders of consensual discipline 
and complaints in cases referred to the DHC 
are to be prepared before the next quarterly 
meeting of the State Bar. We believe that 
adherence to these standards in routine cases 
will speed up the grievance process without in 
any way diminishing the quality of our work. 

The committee in its report found: “... the 
overall grievance process is structured appro- 
priately and works well. The staff members of 
the Office of Counsel work under challenging 
circumstances, including personnel and 
equipment shortages which, in turn, are large- 
ly due to the physical space limitations of the 
State Bar's current headquarters. The work is 
demanding, and they perform it with skill and 
dedication.” 

We are already working to address the 
issues related to our physical space limitations 
and a search is underway for options. Tom 
and Katherine will present to the Executive 
Committee in October their assessment of 
any staff or equipment needed to assist the 
Office of Counsel in performing their duties. 
Finally, Grievance Chair Jim Fox will report to 
the Executive Committee in October on the 
implementation of the recommendations of 
the DHC. The review process was compre- 
hensive and reassured us that our system of 
self regulation works well. 

The State Bar's request for a mandatory 
IOLTA rule is before the Supreme Court. We 
hope to have authorization from the Court to 
implement this program by the October meet- 
ing. Mandatory IOLTA, Pro Bono Emeritus, 
and the 4ALL Program advocated by President 
Janet Ward Black of the North Carolina Bar 


Association can make 2007 a watershed year 
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United Title Company and Attorneys’ Title Insurance Fund now 
offer the ALTA 2006 Owner’s Policy with much better coverages 


“> ALL OWNER’S POLICIES 
if ARE NOT THE SAME 
of? 


iS} 


than the title insurance policies now being used: 


Survey Coverage — no need to order a survey, save your client 


$300 or more 


Zoning Coverage and building permit violations as well as other 


governmental regulations 


Coverage against Eminent Domain Actions 


Coverage for Fraudulent Conveyances and Bankruptcy of Prior 


Owners 


Coinsurance provisions are eliminated 


All these improved coverages are now available from United Title 
at no additional cost — only $2.00 per thousand. 


Call us toll-free at 800-662-7978 


United Title Company is an independent title insurance agency 
representing Attorneys’ Title Insurance Fund, Inc. and other 
outstanding national underwriters. United Title is owned by 2 
North Carolina lawyers, with 3 attorneys on staff and available at 
all times to assist you with your title insurance requirements. 


(Uy UNITED TITLE COMPANY 


HERBERT L. TOMS, JR. 
Senior Counsel 


GORDON B. HERBERT 
General Counsel 


LAURA F. PAGE “2%, 
Associate General Counsel 
o 919.787.1798 * POST OFFICE BOX 30906 
2 RALEIGH, NORTH CAROLINA 27622 
TOLL-FREE 800.662.7978 
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for providing legal services to the poor. Our 
support for these programs demonstrates that 
we are committed to fulfilling our responsibil- 
ity to ensure equal access to justice for those 
who cannot afford legal counsel. 

This is my last President’s Message and it 
has truly been a privilege to serve as your pres- 
ident. This year has been a busy one and any 
accomplishments could not have been 
achieved without the strong support of Tom, 


Alice Mine, and Katherine, and the rest of the 


State Bar staff and my fellow officers, Calvin 
Murphy, Hank Hankins, and John 
McMillan. They have all provided invaluable 
guidance and advice for which I am truly 
grateful. I would also be remiss if I did not 
thank my law partners who have tolerated my 
absences and supported my service. ™ 


Steven D. Michael is with the Kitty 
Hawk firm of Sharp, Michael, Outten & 
Graham 


Specialization’s 20-Year History: 
Program Evolves, Adapts, and 
Struggles over Growth 


By MIKE DAYTON 


his year marks 
the 20th 


anniversary of 


the 


State Bar’s 


specialization program. More than 600 North 


Carolina lawyers have earned the right to call 


themselves board-certified specialists, and 


hundreds more are certain to follow in the 


next two decades. 


Specialization has earned its place as a 
cornerstone of the State Bar’s efforts to 
match the publics need for specific legal 
services with lawyers skilled in eight practice 
areas. 

But when specialization was launched in 
1987, no one could have foreseen the 
stormy debate the program would ultimate- 
ly generate. What could be controversial, 
after all, about giving a formal nod to 


lawyers in their field of expertise? 

Yet specialization’s short history in North 
Carolina has been marked by passionate 
disagreement over the program's growth and 
direction, and at times its very existence has 
been challenged. 

The program has weathered critics who 
questioned whether specialty certification 
harmed small-town lawyers, and it has faced 
repeated tests over which practice areas 


John Berrylimages.com 


should be recognized for certification. 
Through it all, the specialization board and 
its leaders have demonstrated an exception- 
al resiliency, adapting its rules and proce- 
dures with each fresh challenge. 


Pre-Certification Activity 


The specialization program has its roots 
in the early 1980’s, when State Bar 
President E.K. Powe established an ad hoc 
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group, the Case Committee, to study vari- 
ous ways “to improve the proficiency of 
attorneys and the delivery of legal services to 
the public,” according to a report in a 1982 
State Bar Newsletter. 

Among the topics on the committee's 
agenda were mandatory continuing legal 
education, specialization, and advertising. 

Following 18 months of study, the com- 
mittee rejected mandatory CLE as a viable 
option but recommended that a specializa- 
tion program be established. The commit- 
tee drafted a proposal that essentially 
tracked the American Bar Association's 
Model Plan for Specialization. 

Under the plan, lawyers seeking certifi- 
cation had to be licensed for at least five 
years, devote a substantial portion of their 
practice to the specialty area, and attend 
related CLEs. They also had to receive 
favorable evaluations from their peers and 
pass a written exam. 

The State Bar adopted the specialization 
proposal in October 1982 and the Supreme 
Court certified the plan two months later, 
paving the way for the Board of Legal 
Specialization. Grady B. Stott was named as 
its first chairman. 

The board presented five potential spe- 
cialty areas to the Bar before settling on 
three categories: real estate, bankruptcy, and 
estate planning and probate. Real estate was 
split into subcategories of residential and 
commercial in October 1985. 

After the committee worked through 
several drafts of proposed standards, the 
plan won approval from the State Bar 
Council. Separate committees in each spe- 
cialty area then began the laborious task of 
drawing up exam questions. 

In anticipation of the first tests, sched- 
uled for November 2-3, 1987, in Raleigh, 
the Bar published a special legal specializa- 
tion supplement in the spring 1987 State 
Bar Newsletter, complete with rules, stan- 
dards, and application form. The insert list- 
ed A.A. Zollicoffer Jr. of Henderson as the 
specialization board’s chair and Bar Deputy 
Counsel Fern Gunn as the board's executive 
director. 

The board reported that 112 applicants 
had applied for the initial exam. The biggest 
group—49—-signed up for estate planning 
and probate, followed by bankruptcy (38), 
and real property (25). 

State Bar staffer Joyce Lindsay, who has 
been affiliated with the specialization pro- 
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gram since its inception, recently recalled 
that first test. 

“Fern [Gunn] modeled it after the Bar 
exam,” Lindsay said. “We gave each lawyer 
a card with a number on it, and we had 
assigned seating. We held it at the 
McKimmon Center. I remember we 
worked really hard because we had such a 
large group taking it. It was labor-inten- 
sive.” 

From those initial exams a freshman 
class of 92 lawyers emerged who could boast 
of certification by the State Bar. 


Early Struggles 


The following year, Zollicoffer gave a 
glowing progress report and said another 25 
applicants were poised to take the 1988 
exam. 

“By the end of the present year, there 
should be well over 100 lawyers certified by 
the State Bar as specialists in the three 
fields,” Zollicoffer said. 

Indeed, his prediction proved accurate: a 
notice in the spring 1989 State Bar 
Newsletter indicated 106 attorneys had 
achieved specialization status. 

But there were signs that the program 
was not getting the traction the specialty 
board had anticipated, and some small- 
town attorneys complained that stringent 
requirements discouraged them from seek- 
ing certification. 

Albemarle attorney Early Singletary, 
who had a substantial practice in estate 
planning and real estate, said in a July 1988 
interview that “the very nature of practice in 
a small town makes the requirements diffi- 
cult—if not impossible—to meet.” 

The board pressed forward with other 
proposed specialties and got the green light 
in the spring of 1989 for a fourth category, 
family law. An additional 47 lawyers were 
certified in 1989, including 31 family law 
specialists. 

A committee chaired by Raleigh lawyer 
Joseph B. Cheshire V explored whether a 
criminal law specialty should be established. 
That practice area joined the line-up in the 
spring of 1990. However, plans to hold the 
first criminal law exam in the fall fell 
through when only two applicants signed 
up. The board postponed testing in that 
specialty until 1991. 

Apparently “interested persons did not 
receive notice of the particular requirements 
far enough in advance to permit the timely 
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WORRY-FREE CLIENT REFERRALS 
We appreciate the risk you take in 
sending clients to an outside specialist 
and know this can be a difficult 
decision. We respect your role as 
primary counsel and can help you and 
your client obtain the best possible 
result without jeopardizing your 
valued client relationships. Isn’t this 
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acquisition of CLE credit in the required 
categories,” according to a report in the fall 
1990 State Bar Newsletter. 

As for the other four specialty areas, only 
18 lawyers were certified following the 1990 
exam. Bar officials openly acknowledged 
those numbers fell short of their expecta- 
tions. 

“Too many qualified lawyers are shun- 
ning the program,” State Bar President 
Tommy W. Jarrett said in a February 1991 
interview. “Everybody can’t qualify as a spe- 
cialist but I'd like to see the program broad- 
ened.” 

In 1991, 38 lawyers applied for the fall 
exam, an especially low number given that a 
new specialty, criminal law, was up for test- 
ing. By early 1992, 213 lawyers were board 
certified. 

The board scrambled to attract appli- 
cants and weighed several measures to 
achieve that end. Under one controversial 
proposal, lawyers who had sufficient experi- 
ence in a recognized specialty would be 
grandfathered in without an exam. 

That idea was scuttled in April 1992 
after being roundly criticized as an unac- 
ceptable dilution of the program. 

“After a considerable amount of debate 
and giving due consideration to a signifi- 
cant amount of comment from persons 
who have already been certified, much of 
which indicated opposition to alternative 
standards, the board has decided not to rec- 
ommend alternative certification standards 
at this time,” according to a report in the 
spring 1992 State Bar Newsletter. 


Turning the Corner 


While the program might have been lag- 
ging behind the board’s expectations on the 
recruitment front, the news about retention 
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was encouraging. Once lawyers were certi- 
fied, they stayed in the program, statistics 
showed. Under the board’s rules, specialists 
had to be recertified every five years. Of the 
91 lawyers up for recertification in 1992, 87 
renewed. 

To boost participation, the board 
embarked on an aggressive public relations 
campaign, running testimonial ads from 
specialists that praised the benefits of the 
program. It also pursued a few perks—for 
example, lining up a separate listing for spe- 
cialists in the business pages. This not only 
attracted new recruits, but also advanced 
the program's mission to assist consumers to 
find a qualified attorney. The board contin- 
ued publication of a directory of board cer- 
tified specialists like the one released in 
January 1991. 

Another 35 specialists were certified in 
1992, bringing the total to 248. Still not 
satisfied with the numbers, the board 
sought other steps in 1993 to broaden the 
program’s appeal, including a split of bank- 
ruptcy and criminal law into narrower sub- 
specialties. 

“We want to encourage more lawyers to 
specialize,” said Asheville lawyer Sara Davis, 
chaired the Board 
Specialization during that period. “We're 


who of Legal 
tailoring the subspecialties to attract as 
many lawyers as we can.” 

The board’s various efforts appeared to 
pay off in 1993 when 50 lawyers were certi- 
fied—the biggest influx of new blood since 
the program’s first exam. The program 
increased to 292 specialists, or about 2.4% 
of the 12,000 North Carolina lawyers. 

“This year was a real turning point,” said 
State Bar Assistant Executive Director Alice 
Neece Mine. 

The following year, another 42 appli- 
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cants were certified, including the first spe- 
cialists in criminal appellate practice. Also 
certified in criminal law were Buncombe 
County DA Ronald Moore and assistant 
DA Kate Dreher, also from Asheville. 
Moore commented at the time: “It’s a mat- 
ter of professionalism for me. People come 
in and say the defense lawyer is a specialist. 
Now I can say, “We've got the same paper 
hanging on the wall.” 


Debates over New Specialty Areas 
In the fall of 1995, Oxford lawyer Jim 


Cross, then chair of the specialization 
board, declared the program to be on solid 
ground. 

“There were 213 specialists in 1992,” he 
said. “We now have 323, not including 
those taking the exam in the next week or 
two. That’s a 66% increase in a three-year 
period.” 

But if the program had turned the cor- 
ner on attorney participation, it was about 
to run head-on into new trials over the des- 
ignation of additional specialty areas. 

In the spring of 1995, personal injury 
was proposed as the sixth specialty, and 
revised guidelines were drafted over the 
summer. With little or no negative feedback 
during a public comment period, quick 
approval by the State Bar Council at its 
October meeting appeared to be a formali- 
ty. 

Instead, Walt Baker, a Bar councilor 
from High Point, raised several objections 
to the proposal, sending it back to a study 
committee. It never reemerged. 

In 1996, the board took steps to insure 
that its finances remained on firm footing. 
While the specialization program had been 
self-sufficient since 1992, its only source of 
income was the initial application fee of 
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$250 plus a $100 exam fee, and another 
$250 when specialists came up for recertifi- 
cation every five years. 

The board’s solution: annual dues of 
$50, January 1997. 
Surprisingly, a survey of the specialists 
revealed that 83% supported the measure. 


beginning in 


Specialization board vice-chair Christy 
Myatt, a Greensboro bankruptcy specialist, 
said much of the money would be used to 
market the program. 

In 1997, immigration law was approved 
as the sixth specialty area but a proposal to 
add civil trial advocacy met the same fate as 
personal injury. 

Where other specialty areas focused on 
knowledge of substantive law, the recom- 
mended standards for civil trial advocacy 
required applicants to demonstrate profi- 
ciency in the nuts-and-bolts skills of a liti- 
gation practice, including pleadings, discov- 
ery, evidence, ADR techniques, and appel- 
late rules. 

In November of that year, the Bar’s 
Executive Committee rejected the proposal. 
Some members complained the standards 
were too broad. 

That prompted State Bar Executive 
Director Tom Lunsford to rise to the pro- 
gram’s defense. 

Lunsford said that it was “fair to ques- 
tion whether a proposed specialty, as 
defined, is really meaningful. If an area of 
practice is so broad that a consumer is like- 
ly to have difficulty finding among those 
certified someone with relevant expertise, 
then the purpose of certification is defeated. 
Those who objected to the creation of a spe- 
cialty in civil trial advocacy had a very valid 
point in this regard.” 

But, he wrote, “As a self-regulating pro- 
fession, our primary obligation is to govern 
in the public’s interest. The specialization 
program fills the bill admirably in that it 
facilitates the intelligent selection of counsel 
and it encourages competence. It is deserv- 
ing of your support.” 


The Next Battleground: Workers’ 
Compensation 


Next up was a two-year battle to have 
workers’ compensation designated as a spe- 
cialty. Board officials had hoped to launch 
that program in 1998 but twice were forced 
back to the drafting table because of oppo- 
sition from members of the workers’ comp 
section of the North Carolina Bar 
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Association. 

One concern voiced by section members 
was that specialists from larger cities would 
take comp cases from small-town practi- 
tioners. 

“There are people in the smaller com- 
munities who don’t have the high volume of 
workers’ comp cases because of where they 
practice,’ NCBA workers’ compensation 
section chair Rick Lewis said at the time the 
proposal was under debate. “They wouldn't 
qualify as specialists under the require- 
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ments, but they can handle workers’ comp 
cases competently.” 

The proposal also drew opposition from 
all seven commissioners and 18 deputies at 
the Industrial Commission. 

“We are concerned that having such a 
specialty will have the effect of discouraging 
claimants from going to local attorneys who 
are experienced and quite competent in the 
field of workers’ compensation law, but who 
must maintain a broader practice because of 
the size of the community in which they 
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practice,” the commissioners’ letter stated. 

The debate also showed that many 
lawyers still harbored doubts about the fun- 
damental concept of specialization. Lewis 
said a vote by comp section members 
turned up significant opposition to the pro- 
gram. 

“The opposition was to specialization in 
general, not anything specific to the work- 
ers’ comp proposal,” he was quoted as say- 
ing. “There was also a poll taken of the sec- 
tion membership at a CLE. They also 
expressed opposition.” 

The original workers’ comp proposal 
required 25 comp hearings tried to an opin- 
ion and award, another point of contention. 
The Bar eliminated that after lawyers and 
commission officials complained the hear- 
ing figure would be nearly impossible to 
meet, given the trend toward mediation at 
the Industrial Commission. 

The specialty finally won council 
approval in January 2000, becoming the 
state’s seventh recognized certification area, 
and the November 2000 exam drew a large 
pool of workers’ comp hopefuls. Among 83 
sitting for the specialization exams, 48 were 
comp lawyers. By the end of the year, there 
were 489 specialists, a 16% increase over 
1999. Application fees from the class of 
2000 helped put the specialization program 
ahead by $60,000. 

“This is an important turning point for 
specialization,” Bar Assistant Executive 
Director Alice Neece Mine said at the time. 
“It’s the first new specialty in several years to 
have such a large initial application class. 
And it couldn’ be in a better field. Workers’ 
comp is an area where people who need 
legal help may not be very well educated, 
don't know where to get a referral, and can’t 
find a lawyer in any way other than phone 
book advertising. This gives them legitimate 
information on who to see about a workers’ 
comp claim.” 


Land Condemnation Rejected Twice 

By the year 2002, the state had more 
than 500 board-certified specialists. The 
most popular specialty area, estate planning, 
accounted for 23% of all specialists, fol- 
lowed by family law (22%), real property 
(15%), bankruptcy (14%), criminal law 
(12%), workers’ comp (11%), and immi- 
gration (3%). 

That same year, a new dispute developed 
over a proposed specialty in land condem- 
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nation after the State Bar Council okayed 
publication of recommended standards for 
that field. 

“I am excited about it,” said Raleigh 
attorney George B. Autry Jr., who chaired 
the committee that drafted the standards. 
“Land condemnation law is off the beaten 
path enough so that folks who don't practice 
it on a regular basis can get in trouble.” 

But the Bar council turned down the 
proposal by a close 28-24 vote at its 
October 2002 meeting. One councilor was 
vocal in his opposition. 

“T would submit that nothing is special 
about land condemnation cases, and cer- 
tainly nothing that would rise to the level of 
Gastonia councilor Jim 
Funderburk said at the council meeting. 


a » 
a specialty, 


“It’s probably one of the easiest cases to try. 
A law student with the ink just drying on 
his law license would be able to try one.” 

Councilors were asked in April 2003 to 
reconsider their vote. This time, they reject- 
ed the proposal by an even wider margin of 
29-17 despite pleas from several speakers 
who argued land condemnation was a com- 
plex area worthy of specialty status. 

Once again, the debate called attention 
to a philosophical rift over specialization. 

“T recognize there are a lot of members of 
the council who don't like specialization, 
period,” said Raleigh lawyer and councilor 
John B. McMillan, the vice-chair of a com- 
mittee that drafted the proposed certifica- 
tion requirements. “They don’t like the con- 
cept. I respect your right to have that opin- 
ion. But the issue is not whether there 
ought to be specialization, but whether this 
qualifies as one. Our board believes it does, 
and our committee believes that it does.” 


Rethinking the Application Process 


Following that setback, the board took a 
hard look at the review process for proposed 
specialties. 

“We took that as a learning experience,” 
Mine said. “We learned that the council 
wanted any new categories to be recognized 
as specialty areas by consumers and the Bar. 
And we learned the council wanted support 
for that specialty area among the Bar at large 
as well as lawyers in that practice area.” 

As a result of that soul-searching, the 
board revised its procedures for submitting 
new categories. From now on, any proposed 
specialty that was pitched to the board 


would have to be accompanied by the sig- 


natures of 100 lawyers who backed its for- 
mation and signatures from 20 lawyers 
interested in seeking certification. 

The first specialty to pass muster under 
those new rules was Social Security, which 
was approved by the council in October 
2005. The first class of 27 Social Security 
specialists earned certification in 2006. 

Another potential specialty area emerged 
in 2006 when construction lawyers initiated 
discussion on possible certification. A sur- 
vey by the NCBA’s 530-member construc- 
tion law section indicated a majority of the 
200 respondents favored a specialty desig- 


nation. 


The Future 


As the board looks toward the future, it 
has begun to forge alliances with national 
accrediting groups. The first agreement was 
reached with an ABA-accredited agency in 
bankruptcy, the American Board of 
Certification. 

“Now North Carolina lawyers who take 
the ABC certification exam can also become 
certified by the state if they meet the rest of 
the North Carolina criteria and become 
dually certified,” Mine said. 

ABC also grandfathered in existing 
North Carolina specialists. The arrange- 
ment has been so successful that the State 
Bar is looking for similar deals with other 
groups. 

“We're looking at doing the same thing 
with the National Elder Law Foundation,” 
Mine said. “We want to set up so that the 
lawyer can be dually certified but they're 
only taking one exam, and that’s the nation- 
al one.” 

Mine predicted the program would con- 
tinue to evolve, just as it has done for the 
past two decades. 

“IT wouldn't be surprised if we don’t start 
seeing other states follow our lead, which 
may ultimately lead to a situation like the 
medical fields where they have national cer- 
tifications,” Mine said. 

A controversial idea? Only time will tell. = 


Michael Dayton is the former editor of 
North Carolina Lawyers Weekly and South 
Carolina Lawyers Weekly and co-author of a 
book on the history of Wake County lawyers 
published in 2004. Some of the facts and quo- 
tations that appear in this article were drawn 
from articles he wrote for Lawyers Weekly 
and are used with permission. 
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Immigration Law 
Laura Deddish Burton 


“It seemed like a good idea at the time.” 
This is what I remember thinking as I entered 
the McKimmon Center in Raleigh several 
years ago to sit for the immigration specializa- 
tion exam offered by the North Carolina State 
Bar. I had, like many attorneys, sworn after 
the bar examination that I would never again 
take another such test. So what was I doing 
taking another day-long exam? 

My reasons were varied. Immigration law is 
an intricate and frequently changing practice 
area that demands constant attention to the 
laws, regulations, rules, policies, “informal” let- 
ters, and whims of a variety of federal agencies 
and entities. Each case is unique and requires 
rigorous attention to numerous permutations 
of applicable facts and laws, as well as the abil- 
ity to anticipate the potential factors that the 
client “forgets” to mention but that could 
make or break the case. It has become clear to 
me that it is impossible to dabble in immigra- 
tion and do it well. There are too many excep- 
tions to the rules and the rules change, often 
retroactively, at a moment’ notice. Another 
element in the practice is the risk that 
unscrupulous non-lawyers, often “notarios,” 
will take advantage of unsophisticated individ- 
uals, charging thousands of dollars and ruining 
lives. It is important that individuals and com- 
panies seeking immigration counsel be able to 
identify attorneys who will be able to assist 


14 


JAMES B. 


AAUNE Gane lal 


with their specific issues and concerns. 

I have found over the years that immigra- 
tion practitioners tend to focus on a specific 
area of immigration law, such as business, 
family, removal (deportation), or asylum. | 
focus on business immigration, generally 
assisting companies, hospitals, universities, 
and other entities to bring or keep talented 
foreign nationals and businesses in the United 
States (the increasing challenges in doing so 
are topics for another article). However, busi- 
ness immigration cases often spill over into 
other areas that require familiarity with the 
full range of immigration law issues, includ- 
ing family, criminal, and removal, making it 
impossible to truly practice in a single area. 
There are also frequent pro bono opportuni- 
ties to assist those in need without the 
resources to hire a lawyer, which can be an 
enriching experience. 

One of the benefits of the specialization 
exam itself was the opportunity to carefully 
study all aspects of immigration law, includ- 
ing several outside my daily practice. This rig- 
orous review increased my ability to spot hid- 
den issues and problems and to provide my 
clients with a more robust range of options 
for their cases. 

The specialist program is a benefit to prac- 
titioners as it encourages and demonstrates a 
commitment to the practice of immigration 
law. Immigration specialists in North Carolina 
are a collegial group dedicated to assisting their 
clients ethically and vigorously, as well as to 
increasing awareness of the immigration issues 
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faced by individuals and businesses, foreign 
and American. This is partly because immigra- 


FALL 2007 


tion law is quite complex and, I am convinced, 
partly because we are generally all on the same 
side of the fence with regards to the needs of 
our clients (although I hesitate to use that 
word in the immigration context). 

The specialist program is also a benefit to 
those seeking assistance with a challenging 
and confusing area of the law, often at a time 
when they are already dealing with a great deal 
of uncertainty. The ability to find a lawyer 
who has been certified in the field is a comfort 
to clients, both business and individual. Many 
potential clients specifically seek out board- 
certified immigration practitioners. 

In answer to my own unspoken question 
on the day of the specialist exam, it WAS a 
good idea to go through the extensive appli- 
cation process, to study for and take the exam, 
and to step forward and be counted among 
the specialists in the field. | am proud of my 
work and proud to be an immigration law 
specialist in North Carolina. 

Laura Deddish Burton is with the 
Greensboro firm of Smith Moore, LLP 


Business Bankruptcy Law 
James B. Angell 


Business bankruptcy has a quite a few 
characteristics that cry out for specialization. 

First, it has its own set of federal statutes, 
its own procedural rules, and even its own 
courts and judges. Few lawyers who fancy 
themselves general practitioners dare to dive 
into the unknown waters of the Federal 
Bankruptcy Court—unexpected provisions 
of the Bankruptcy Code can have sometimes 
perverse effects on contracts, state statutes, 
and even other federal laws. A few brave souls 
risk filing motions to lift the automatic stay, 
only to be confronted with esoteric concepts 
such as adequate protection and indubitable 
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equivalence. 

Second, when a business client files for 
bankruptcy, usually it is either seriously ill or 
dying a slow death—not the best client. 
Representing a debtor is like driving the old 
car you had in law school—once you fix the 
head gasket, the radiator springs a leak or the 
clutch goes out. The patience it requires is 
reminiscent of the entertainers on the old Ed 
Sullivan Show who kept 20 to 30 plates at a 
time spinning on the end of a stick. You often 
have to keep 30 different creditors from 


pouncing on the debtor by promising enough 
but not too much to each one. If you repre- 
sent creditors, it is a careful balance between 
picking the already slim carcass clean and leay- 
ing enough meat for the debtor to recover and 
fatten up for a later meal. For those of us who 
don’t have the intestinal fortitude to address 
botched operations or maimed accident vic- 
tims as personal injury attorneys do, bank- 
ruptcy practice is the financial equivalent. 
And third, its almost always a stretch. 
Business bankruptcy is the mother of all law- 
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suits. A bankruptcy petition is an invitation to 
every potential plaintiff against your client to 
state and prove a claim. A bankruptcy practice 
can require knowledge of domestic law, con- 
struction law, tax law, securities law, business 
law, contract law, the UCC and/or franchise 
law, to name a few. 

But it can be tremendously rewarding and 
fun. It is wheeling and dealing at its best—it 
is a rugby match fought over a limited pile of 
money, with each party trying to jockey for 
position. The careful balance a bankruptcy 
lawyer must strike is to efficiently represent 
your client so that the cure doesnt aggravate 
the disease. It involves financial planning, cap- 
ital restructuring, litigation, business deals, 
and plenty of meetings and hand-holding. A 
successful bankruptcy can be a financial resur- 
rection of the client and the fresh start takes 
on quasi-religious meaning. 

Each bankruptcy raises unique issues. In 
my early years practicing bankruptcy, the 
parable of the blind men and the elephant 
often came to mind. One case might involve 
rejecting a lease, while another might focus on 
lien priorities and perfection. The next case 
might focus on a shareholder’s right to keep its 
shares, while another might involve prefer- 
ences and fraudulent transfer actions. 

There are some who have practiced long 
enough to have a feel for the entire elephant. 
To me, taking the specialization exam was an 


"opportunity to force myself to put my 


thoughts in order, to read the entire 
Bankruptcy Code and Rules from cover to 
cover, and to put things in perspective. 
Although there are still bankruptcy lawyers 
who are more experienced than I am, and cer- 
tainly smarter than I am, it gave me an oppor- 
tunity to jump start my knowledge of the 
practice area and to understand for the first 
time exactly how the difference pieces fit 
together. As a lawyer relatively new to the 
practice, it gave me the confidence that comes 
from knowing that I have proven to myself 
and the world that I have competent knowl- 
edge of what I am doing. And I still enjoy 
proudly telling prospective clients that I am 
recognized as a business bankruptcy specialist 
and it seems to put them at ease to hear it. 
By my count, there are 65 other certified 
business bankruptcy specialists in the state 
spread through our three federal districts. 
When I review the list, I am flattered to be 
listed among the names I read, from my 
friend Richard Sparkman, a sole-practitioner 


par excellence in Angier, to the always gra- 


cious high priest of the Middle District, Dick 
Hutson who heads a medium-sized firm in 
Durham, and proven experts such as Mike 
Booe and Terri Gardner, who both practice in 
some of largest law firms in the state. It takes 
some effort to get there, but specialization is 
open to anyone who cares enough to work for 
it. Being a specialist raised the bar for me and 
gives me the satisfaction of being listed among 
many of the elite practicing in my field. I 
would recommend it to anyone. 

James B. Angell is with the Raleigh firm of 
Howard Stallings From & Hutson, PA. 


State Criminal Law 
Kate Dreher 


Certification is a program of the North 
Carolina State Bar Board of Legal 
Specialization (the board) designed to help 
members of the public in choosing legal coun- 
sel to address legal problems in specific areas 
of law. The criminal law specialty is unique in 
that very often the person needing the servic- 
es of a lawyer does not get to choose but 
instead relies on appointed counsel chosen for 
him by the court. In the case of crime victims 
or their surviving families, the criminal action 
is brought by the state and all relevant deci- 
sions are made on behalf of the state by a dis- 
trict attorney chosen by the voters, or by an 
assistant district attorney hired by the district 
attorney. [he victim therefore does not direct- 
ly choose a lawyer. 

The life of a victim may have already been 
lost and the life of an accused remains at stake 
in the proceeding and neither individual 
selects the attorney who ultimately pleads 
their case. Considering the trauma and loss 
inflicted on the victims and their families as 
well as the uncertainty facing most victims 
and defendants, board certification as a crim- 
inal law specialist is an excellent way to 
demonstrate to a victim or a defendant that if 
they had had an opportunity to choose their 
lawyer they would have chosen you. The 
criminal law specialty certification provides 
confidence and encouragement to those who 
find themselves involved in the criminal jus- 
tice system. 

Participating in the board’s certification 
process requires the applicant to set aside 
some time for a comprehensive review of 
criminal procedure, the rules of evidence, 
motor vehicle laws, non motor vehicle laws, 
misdemeanors, felonies, and juvenile law. 
Each day's cases require research and practices 


FALL 2007 


designed to address the specific issue of that 
day. The comprehensive review engaged in by 
the specialty applicant allows the daily details 
to coalesce into a recognizable base of knowl- 
edge possessed by the specialist. In addition to 
insuring excellent representation to the client, 
the availability of the criminal law specialist is 
a genuine asset to less experienced practition- 
ers in the field of criminal law, as they are nat- 
urally inclined to seek the advice of the crim- 
inal law specialist in their own daily efforts in 
the criminal justice system. 

As more public defenders and their assis- 
tants seek and obtain criminal law specialty 
status, the public can be better assured of effi- 
cient and effective use of tax dollars. 
Ineffective assistance of counsel claims can 
reasonably be expected to decline as more 
members of the criminal defense bar attain 
specialty certification. The attainment of 
criminal law specialty certification by district 
attorneys and their assistants can be expected 
to have a similar impact on public perception 
in addition to providing reassurance to vic- 
tims. It is also worth noting that the courts 
benefit from having a list of board certified 
criminal law specialists to rely on when 
appointing counsel in very serious cases, both 
in the direct representation of individuals who 
are facing very serious penalties and in the 
opportunity to pair less experienced lawyers as 
co-counsel with the specialist in order to pro- 
vide valuable training to the less experienced 
lawyer in a setting that insures protection for 
the defendants’ rights. This factor contributes 
directly to the efficient functioning of the 
criminal justice system and provides for the 
growth and development of the system for 
future generations. Board certification allows 
for a more efficient administration of justice 
by the courts for all of these reasons. 

The personal and professional rewards for 
the criminal law specialist include knowing 
that the court trusts him or her to be well pre- 
pared with accurate information, and that the 
client or the victim trusts him or her to 
demonstrate a high level of proficiency on 
their behalf. Other rewards include knowing 
that the bar relies on the specialist to assist 
with the growth and development of his col- 
leagues in the practice for the future well- 
being of the system as well as to preserve and 
enhance the reputation of the profession in 
the present day. 

It is clear that those practitioners devoting 
more than 25% of their practice to the crimi- 
nal justice field, where the most fundamental 
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HORACK-TALLEY 


Our Family Law Practice Group consists of nine attorneys whose practices are dedicated 
exclusively to Family Law matters. Six of our attorneys are Board-Certified Family Law Specialists. 


Horack Talley provides representation in 
all types of domestic matters: 


Premarital & Postnuptial Agreements + Separation Agreements + Alimony * Divorce 
Custody & Support of Children + Equitable Distribution * Appellate Cases » Contempt 
Enforcement Actions * Domestic Violence 


Robert S. Blair, Jr.'% 

Thomas R. Cannon! 
Elizabeth T. Hodges' 
Elizabeth J. James 


K. Mitchell Kelling’ 
William T. Medlin, IV 


Gena Graham Morris’ 


Tate K. Sterrett'*“ 


Kary C. Watson 


Board Certified Specialist in Family Law ' 
Fellow, American Academy of Matrimonial Lawyers 2 
Certified Mediator in Family Financial Cases ° 
Certified Mediator in Superior Court Cases * 


Ariversry 


2600 One Wachovia Center * 301 S. College Street » Charlotte, NC 28202 
tele: 704/377.7213 ¢ fax: 704/372.0448 


www-horacktalley.com 


rights are so often at stake, and where the right 
to counsel is guaranteed by the Constitution, 
should be motivated to attain specialty status. 
The greater the number of those practitioners 
seeking recognition as specialists becomes, the 


greater the benefits to society, the profession, 
the client, the particular body of criminal law, 
and to the individual practitioners. = 

Kate Dreher is an assistant district attorney 
in the 28th judicial district. 


Congratulating the Bar on 
Twenty Years of Board Certification 
in North Carolina 


Keith A. Williams 
Greenville, North Carolina 


Board Certified Specialist in 


Federal and State 
Criminal Law since 1999 


Ly 


Specialists on Specialization 


BYeNORTH CAROLINA GERITRrED SIDE GlAmd stims 


ith more than 600 board certified 


specialists throughout the state, 


North Carolina boasts one of the 


top programs in the country. Here, 


lawyers who have chosen to pursue certification share some of the ways certification impacts 


their legal careers. 


Bill —_ Janvier, 
and 
C OMS itt iin Cx 


Bankruptcy Law— 


Business 


I am a member of 
the Bar Association 
and we have a rela- 
tively small 
Bankruptcy 


Section. We're very 


collegial and work 
together well. When I looked around at my 
colleagues, most of the ones that I admired 
and respected were already certified. I 
thought certification was a good credential, 
an easy way to show the world that you 
know what youre doing. 

Martha Milam, Family Law—I believe 
that when the consuming public looks to 
hire a lawyer, there really is a difference in 
those who are substantially involved in a 
practice area and those who just practice a 
bit in that area. I didn’t want to do a dis- 
service to my clients by not really dedicat- 
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ing myself to family law. 
Jobe, 
Becoming a board certified specialist cer- 
tainly helped increase the percentage of my 
practice that was related to bankruptcy. I 
became a sole practitioner in 1989 and, in 


Bruce 


Bankruptcy Law— 


the past several years have really devoted 
my work to bankruptcy. I think it was a 
result of becoming certified, rather than a 
conscious decision. At first about half of 
my practice was 
bankruptcy, but I 
found that I had to 
back away from 
other things due to 
conflicts. I couldn’t 
handle other cases 
if I was in bank- 
ruptcy court the ; 
majority of the 2 
time. 

Mike Colombo, Estate Planning and 
Probate Law—The things that I hoped 


would come with achieving board certifi- 


cation have happened. I was a young 
lawyer with a small 
firm, in a small 
town. My certifica- 
tion made a state- 
other 
lawyers, bank offi- 
cers, the local com- 
munity, and even 
the wider commu- 
nity of lawyers 
state-wide and | 
began to see a difference in the way they 
related to me. I had a credential that oth- 
ers could see as an objective validation of 
my knowledge and experience. 

Renny Deese, Family Law—The prac- 
tice of law is so complicated, particularly 
in family law these days, that I actually 


ment to 


consider it a luxury to concentrate in an 
area of the law that 
I enjoy so much. 
Family law is what 
I do. It takes me 
less time to com- 
plete: (>a aagkas 
because I know 
this area of the law. 
I get a lot of per- 
satisfaction 


sonal 
from seeing my 
clients through a difficult time. 

Sean Devereux, Federal and State 
Criminal Law—Certification helped my 
practice, mainly through other lawyers 
referring clients to me. I also became active 
in the Criminal Defense Section of the 
North Carolina Academy of Trial Lawyers 
and joined the National Association of 
Criminal Defense Lawyers (NACDL) and 
really began to focus my practice on crim- 
inal law. I have served as the vice president 
for membership of the academy and am 
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reached out to other criminal lawyers to 
expand the roster of members. Since 
becoming certified, I’ve also taught CLE 
courses at the Academy of Trial Lawyers 
and at Wake Forest School of Law. When 
I became certified, I started to view myself 
as a criminal defense lawyer. It’s really been 
an important part of shaping my practice, 
my goals, and my view of myself as a 
lawyer. 

Garth Dunklin, 
Commercial and 
Residential Real 
Property Law— 
The biggest benefit 
to my clients comes 
through my devo- 
tion to the practice 
area. When I teach 
throughout the 
state to commercial 
real estate agents I learn so much about the 
impact of the law and current regulations 
on business practices. What they see in the 
marketplace helps me to enhance my 
understanding of the legal and procedural 
issues as well. 

Kathleen Glancy, Workers’ Compensation 
Law—There was a lot of debate in the 
beginning about creating a workers’ com- 
pensation specialty area, but the decision 
to move forward was clearly the right one. 
Consumers are better served since the spe- 
cialty area was designated, and I hope to 
see more lawyers pursuing the certification 
in workers’ compensation law. 

Janet Lyles, Workers’ Compensation 
and Social Security Law—The program 
raises the quality of the work we do for our 
clients. It also appears to raise the level of 
respect for our 
work. We are all 
trying to improve 
our knowledge 
base and the serv- 
ice that we pro- 
vide. It’s nice to see 
some recognition 
for the work and 
for our commit- 


ment to the prac- 


tice of law. 


Cynthia Aziz, Immigration Law—In 
an ideal world, certification would serve to 
discourage dabblers who really provide a 
disservice to clients. Immigration law has 
become too intricate and full of oddities 
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Board Certified Family Law Specialists 
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*Certified Family Mediator Eligible for board certification by State Bar of Lega 200 
‘Fellow, American Academy of Matrimonial Lawyers Eligible for board certification by NC State Bar of Legal Certification in 2008 


Save the Date 
Cortifted Specialists Colebrate 20 Years 


Wednesday October 22, 2007, 6:00 pm 
Sheraton Capital Center Hotel, Raleigh 
Featuring heavy hors d'oeuvres and a celebration of 20 years of 
board certification for lawyers in North Carolina. 
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congratulates North Carolina Legal Specialization on 20 years 
and recognizes our board certified specialists 


ESTATE PLANNING AND PROBATE LAW 


Richard A. Kort 
Harris M. Livingstain 
Doris P Loomis 


REAL PROPERTY LAW: RESIDENTIAL TRANSACTIONS 
Douglas O. Thigpen 


REAL PROPERTY LAW: 
Business, Commercial, and Industrial Transactions 


Douglas O. Thigpen 


Providing comprehensive legal services for business, 
industry, and families since 1894. 


Drhumor Building * 48 Patton Avenue * Downtown Asheville 
828.254.8800 * mwbavl.com 


for someone to 
dabble successful- 
ly. Certification 
encourages con- 
tinuing education 
and limiting one’s 
practice to the 
specialty. warea, 
both of which 


ultimately make 


us better advo- 
cates for our clients. Immigration practi- 
tioners have been around in the Carolinas 
for about 30 years and the need is greater 
today than ever before. There are also a lot 
of non-lawyers doing this work. It is a con- 
sumer protection issue. Unfortunately, the 
nature of our clients makes it easier for 
them to fall prey 
to the unquali- 
fied. 

CG hvasreliize 
Brown, Estate 
Planning and 
Pro. Date — 
Certification rais- 


es the level of 


practice. By not 
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doing 50 different types of things and spe- 
cializing in one area, you raise your knowl- 
edge base in that area. You interview 
clients and know what to do to help them. 
You don't have to re-learn every time 
something interesting comes in the door. 
Kate Dreher, 
State 
Law—Becoming 


Criminal 


a specialist helps 
to keep the level 
of enthusiasm up. 
It keeps practi- 
tioners 
bering that they 


are professionals. 


remem- 


And it helps peo- 

ple to enjoy their work, to know that it is 
not simply a job. I believe that this is a 
profession and I came here to help. I 
learned this well and | am comfortable 
with my work. 

Ann Robertson, Immigration—My 
father, who is now 87, practiced as a fam- 
ily physician. He was one of the first advo- 
cates of board certification for doctors. He 
even believed in regular re-testing to keep 
your knowledge and skills strong. So I am 


a strong believer in specialization and hope 
to see the program continue to grow. It 
just makes sense to focus your practice and 
challenge yourself. 

Valerie Johnson, Workers’ 
Compensation Law—There are lots of 
attorneys in the 
Triangle atea. 
Certification does 
help to differenti- 
ate between indi- 
vidual attorneys 
and their areas of 
practice. It can be 


hard for 


sumers to know 


con- 


where to go when 

they need legal help. Certification also 
allows attorneys to be able to locate which 
lawyers concentrate on a specific area for 
referral purposes. 

Jimmy Narron, Estate Planning and 
Probate Law—Board certification has 
done a lot to help 
the public to real- 
ize that compe- 
tent legal services 
are available in 
smaller communi- 
ties, where access 
may be easier and 
overhead is small- 
er. We also have 
to be aware of the 
public perception of the legal profession. 
A large part of our job is to foster in the 
minds of the public the perception that 
lawyers are good and capable people. That 
is the whole intent and purpose of the 
board certification program. 

Jim Gillespie, Workers’ Compensation 
and Social Security Disability Law—I 
think specialization is one of the great suc- 
cesses of the State Bar because I have seen 
the caliber of the 
practice of lawyers 
substantially 
enhanced after 
they become certi- 
fied. Specialists 
also become an 
identified resource 
for the 
members of the 
bar and that works 
both ways. I’ve gotten calls and made calls 


other 


to others based on seeing the specialization 
certification. m 
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National ‘Trends in Specialty 
Certification 


Re Cis iiS Wiss i | IM IN Ie I 


pecialty certification is 


a fairly recent phenom- 


lin 9773. «the 


enon. 


United States Supreme 
Court held that states may regulate adver- 
tising by lawyers only to the extent neces- 
sary to prevent “false, deceptive, or mis- 
Bates and 


communication. 


leading” 


OSteen v. State Bar of Arizona, 433 US. 


National! Totals 


Civil Trial Advocacy 
Criminal Trial Advocacy 
Business Bankruptcy 
Consumer Bankruptcy 
Creditors’ Rights 


Accounting Prof. Liability 
Legal Prof. Liability 

Medical Prof. Liability 

Elder Law 

Estate Planning Law 

Family Law Trial Advocacy 
Juvenile Law — Child Welfare 


DU! Defense Law 


Social Security Disability Law 


ABA Accredited 
Certification Programs 


National Board of Trial Advocacy 
National Board of Trial Advocacy 
American Board of Certification 
American Board of Certification 
American Board of Certification 


American Board of Professional Liability Attorneys 
American Board of Professional Liability Attorneys 
American Board of Professional Liability Attorneys 
National Elder Law Foundation 

NAEPC Estate Law Specialist Board 

National Board of Trial Advocacy 

National Association of Counsel for Children 


National College for DUI Defense 


National Board of Trial Advocacy 


350 (1977). Following the Bates decision, 12 states adopted state-sponsored specialty certification plans in the late 1970’s and the early 


1980's to deal with the proliferation of lawyer specialty advertising. Among the states was North Carolina. 


In 1990, the United States Supreme 
Court further expanded the scope of spe- 
cialty advertising holding that states may 
not unconstitutionally impose a blanket 
prohibition on truthful communication by 
a lawyer that he or she is certified by a bona 
fide organization as a specialist. Peel v, 
Attorney Registration and Disciplinary 
Comm“ of Illinois 496 U.S. 91 (1990). As 
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a result of the Peel decision, disciplinary 
rules in many states were invalidated. 
Consequently, these states and the ABA 
were forced to amend their rules to allow 
disclosure of certification by lawyers who 
were designated by programs which met 
certain criteria. In August 1992, the ABA 
amended its Model Rules of Professional 
Conduct to allow lawyers to hold them- 


selves out as specialists. 

Since 1993, a number of lawyer certifi- 
cation programs have increased or evolved. 
These programs certify as specialists 
lawyers who meet certain criteria. Among 
the criteria are a certain level of skill and 
expertise in a specific practice area as evi- 
denced by peer references, the length of 
practice, substantive involvement in a par- 


yy 


ticular area, certain continuing legal educa- 
tion requirements, and a passing score on a 
specialty examination given by an accredit- 
ed entity. Currently, state-sponsored board 
certification is available to lawyers in 
Arizona, California, Connecticut, Florida, 
Idaho, Indiana, Louisiana, Minnesota, 
New Jersey, North Carolina, Ohio, South 
Carolina, Tennessee, and Texas. 

In addition to these state programs, a 
number of national programs sponsored by 
private legal specialty groups have been cre- 
ated. In 1993, the ABA adopted its 
“Standards for Accreditation of Specialty 
Certification Programs for Lawyers.” The 
ABA further established and delegated to 
the Standing Committee on Specialization 
the task of developing and conducting a 
process for accrediting these national pro- 
grams. While lawyers can publicize their 
certification by these programs, most states 
require the programs to be accredited by 
the ABA and approved by the state’s regu- 
latory authority or both before such publi- 
cation is allowed. 

Since August 1993, the ABA has 
accredited 14 certification programs spon- 
sored by seven private groups. A sampling 
of these programs and the dates of accredi- 
tation are set forth in Chart 1.! 

The ABA recently compiled statistics on 
its certification of its accredited certifica- 
tion programs. According to these ABA 
statistics, certification of specialists has 
continued to grow steadily. According to 
Chart 2, there were over 32,714 certified 
specialists as of 2006. 

Currently, there are 47 specialty certifi- 
cation fields in state and private programs, 
as set forth in Chart 3. 

Chart 4 reflects the number of certified 
specialists by practice area. In 1994, civil 
trial advocacy accounted for 29% of the 
certified specialists followed by criminal 
law, real estate, family law, and personal 
injury. 

Since 1994, there has been little change 
in the mix of specialty area certifications. 
Most lawyers still seek specialty certifica- 
tion in civil trial advocacy. This group has 
more than twice the number of certified 
specialists as all of the other groups. As of 
2006, there were 7,839 certified specialists 
in civil trial advocacy, 3,064 criminal law 
specialists, 3,033 family law specialists, 
2,727 estates, wills, & trusts specialists, 
2,568 personal injury specialists, 2,433 real 
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estate specialists, 2,052 workers’ comp spe- 
cialists, 1,944 bankruptcy specialists, and 
1,741 tax specialists, among other special- 
ists. 

The growth patterns for the different 
specialty areas vary widely. It seems that the 
fastest growing areas include health law, 
elder comp, and 
labor/employment. The more traditional 


law, workers’ 
practice areas such as criminal, personal 
injury, real estate, and tax continue to grow 
but at a much slower pace. 

Growth in applications between 1994 


1995 


2002 2004 2005 


and 2006 has been sporadic as demonstrat- 
ed on Chart 5. The largest number of spe- 
cialists was certified between 1994 and 
1998 with approximately 2,225 applica- 
tions filed in 1996. Since 1998, new appli- 
cations have averaged around 1,600 per 
year with the lowest number of applica- 
tions being filed in 2003. In 2006, approx- 
imately 1,500 applications were filed. 

It appears that lawyers seeking specialty 
certification will continue to increase. As 
shown on Chart 6, certification projections 
to 2010 anticipate a 3% growth rate in the 
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number of lawyers becoming certified as 
specialists. Note that since 1994 the total 
number of specialists has increased by over 
81%. 

The ABA Standing Committee on 
Legal Specialization continues to review 
and accredit new national specialty pro- 
grams. The Standing Committee and ABA 
frequently provide assistance to both 
national certifying organizations and state 
certifying organizations through an annual 


round table, listserve, and personal 
responses to individual organization 
requests. Recently, the Standing 


Committee published A Concise Guide to 
Lawyer Specialty Certification to help 
national organizations explore the develop- 
ment of lawyer specialty certification pro- 
grams. 


Christine L. Myatt recently served as a 
member of the ABA Standing Committee on 
Legal Specialization. She is a former chair of 
the North Carolina State Bar Board of Legal 
Specialization. Ms. Myatt certified as a spe- 
cialist in bankruptcy law by the North 
Carolina State Bar Board of Legal 
Specialization and in business bankruptcy 
law by the American Board of Certification. 


Endnote 


1. All charts referenced in this article may be viewed 
at www.abanet.org/legalservices/specialization/. 
Copyright © 2007 by the American Bar 
Association. Charts reprinted with permission. 


Associate Tax Attorney 


Tax firm seeks associate attorney with up 
to three years experience and LL.M., 
‘Taxation or Estate Planning from top law 
school. Attorney will practice in: estate 
planning, planning involving trusts, 
partnership & corporate planning, asset 
protection planning, and creative income 
tax planning techniques. Immediate 
client contact. Outstanding opportunity 
to work for a firm having a proven record 
of solving the most challenging legal and 
tax problems. Respond to: Recruiter; 
Culp, Elliott & Carpenter, PLLC; 4401 
Barclay Downs Dr. Suite 200; 
Charlotte, NC 28209 or via email to: 
rda@ceclaw.com 
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A Big “Thank You” to Those 
Who Have Built Specialization 


Members of Specialty Committees 

The specialization program relies heavily 
on the volunteer efforts of attorneys through- 
out the state. Over the years, the following 
lawyers have served as members of the special- 
ty committees, writing and grading the spe- 
cialty examinations, reviewing all initial and 
recertification applications, and making poli- 
cy recommendations to the board. 


Real Property 

Richard E. Glaze, Bruce H. Robinson, 
Charles E. Melvin Jr., Janice L. Mills, Harold 
D. Colston, Peter E Best, William E. Rouse 
Jr, E. Fred McPhail Jr., Clifton W. Everett Jr., 
Thomas E. Cummings, Donald A. Donadio, 
Howard L. Borum, David J. Witheft, R. 
Woody Harrison Jr, Steven I. Goldstein, 
Dewitt T: Scarborough III, E. Cordell Avery, 
Thomas E. Wagg III, J. Clark Brewer, Brent 
A. Torstrick, Laura K. Howell, Robert B. 
Hobbs Jr., Holly H. Alderman, Edward P 
Tewkesbury, Douglas O. Thigpen, Margaret 
Shea Burnham, Samuel T. Oliver Jr., Robert 
S. Thompson, William E. Manning, Kim 
Gallimore, Steven I. Reinhard, Jeff Dunham, 
Barbara Christy, Terry M. Taylor, and 
Kimberly R. Coward 


Estate Planning & Probate 

Mark B. Edwards, Robert B. Lloyd Jr., 
Molly Griffin, Jeff D. Batts, Neill G. 
McBryde, Brian E. D. Lavelle, J. Guy Revell, 
James W. Narron, C. Gray Johnsey, Nancy S. 
Rendleman, Thomas W. Sinks, C. Wells Hall 
II, Doris Philips Loomis, Thomas R. 
Crawford, Michael A. Colombo, Jo Ann T. 
Harllee, Robert H. Haggard, Carl W. 
Hibbert, Julie Z. Griggs, Maria M. Lynch, 
Matthew T. Dill, Edward G. McGoogan Jr., J. 
Stanley Atwell, Rudy L. Ogburn, Debra L. 
Foster, J. Alan Campbell, Larry H. Rocamora, 
Sandra M. Clark, Elizabeth N. Sumner, and 
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Barbara C. Ruby 


Bankruptcy 

J. Michael —_Booe, 
Trawick H. Stubbs Jr., J. 
Larkin Pahl, Alfred E. 
Cleveland, Donald R. 
Billings, Anita Jo Troxler, 
David G. Gray Jr., Richard 
M. Hutson III, Richard D. 


Sparkman, N. Hunter 
Wyche= tse Davide ks 
Badger, Robert K. 
Johnson, Rayford  K. 


Adams, Edward C. Hay Jr., 
Catharine R. Carruthers, 
Rory D. Whelehan, Terri 
L. Gardner, Marjorie K. 
Lynch, Robert M. Pitts, 
John A. Northen, Charles 


M. Ivey III, Rebecca 
Henderson, Carl  E. 
Allman III, James B. 


Angell, Albert E Durham, 
Cindy G. Oliver, John H. 
Small, and Christine L. 
Myatt 


Family Law 

Howard L. Gum, Thomas R. Cannon, 
Mary E. Wright-Hunt, Charles W. Kafer, 
Ronnie M. Mitchell, Gary B. Tash, Stephen 
C. Woodward Jr., Renny W. Deese, Sally 
Sharp, Robert E. Riddle, Fred A. Hicks, A. 
Doyle Early, Carlyn G. Poole, Dallas C. Clark 
Jr., James J. Hugenschmidt, L. Stanley Brown, 
M. Douglas Berry, Marcia H. Armstrong, 
Jaye P. Meyer, Richard D. Stephens, Lana S. 
Warlick, Charles W. Coltrane, Tate K. 
Sterrett, Michael W. Drye, and Robert A. 
Ponton Jr. 


Criminal Law 
Joseph B. Cheshire IV, James E. Ferguson 


Il, David K. Fox, Thomas C. Manning, 
Thomas F. Loflin II, John Nobles, Douglas 
W. Parsons, Mary Ann Tally, John P O’Hale, 
David S. Rudolf, Douglas E. Kingsbery, 
Charles A. Lloyd, R. Daniel Boyce, Eben T. 
Rawls, David Freedman, Locke T. Clifford, J. 
Matthew Martin, James A. Davis, Lisa S. 
Costner, Kate Dreher, Robert Hensley, Ames 
C. Chamberlin, Henry M. Whitesides, and 
Jeffrey E. Noecker 


Immigration Law 

Alan S. Gordon, Gerard M. Chapman, 
Robert Donat, George N. Miller, John L. 
Pinnix, Mary C, Tolton, Cynthia A. Aziz, 
Steven H. Garfinkle, Ann Robertson, 
Benjamin Li, Jeremy L. McKinney, C. Lynn 
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Calder, Laura D. Burton, and Jorgelina E. 
Araneda 


Workers’ Compensation 

R. James Lore, Paul L. Cranfield, Kathleen 
L. Glancy, Hatcher B. Kincheloe, Henry N. 
Patterson Jr., Linda Stephens, Jeri 
Whitfield, Valerie A. Johnson, J. Griffin 
Morgan, Neill S. Fuleihan, Louise C. Root, 
Anthony T. Lathrop, Buxton Copeland, and 
Leslie Wickham 


Social Security 

Charles T. Hall, J. Michael Duncan, 
Mason Hogan, Deborah E Maury, Susan 
O’Malley, Brian L. Peterson, and Rachel 
Pickard 


Board of Legal Specialization 

The Board of Legal Specialization reports 
to the State Bar Council, oversees the special- 
ty committees, and administers the specializa- 
tion program. Over the years the following 
lawyers have served as members of the Board 
of Legal Specialization 

Grady B. Stott, A. A. Zollicoffer Jr., 
Larry McDevitt, Robert Vaughn, Patricia A. 
Wagner, Douglas Moretz, Carolyn G. 
Hisley, James H. Kelly Jr., James E. Cross 
Nig) Ge Barwick, Satay tiaOavis.) eckred 
Riley, Charles L. Fulton, Roger W. Smith, 
Buddy O.H. Herring, Robert B. Lloyd Jr., 
Christine L. Myatt, Howard L. Gum, Gary 
B. Tash, Robert W. Sumner, Daniel D. 


Khoury, Christy E. Reid, Franklin E. 
Martin, Thomas R. Crawford, Terri L. 
Gardner, Michael E. Weddington, Dallas C. 
Clark Jr., Edward P. Tewkesbury, and Jeri L. 
Whitfield 

The invaluable voice of the consuming 
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Kober, Karen D. Golden, Christopher Scott, 
Dr. S. Mitchell Freedman, Steven L. Jordan, 
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Hats Off to the Class of 1987 


he following 


attoneys = were 


certified in the 


first class of legal 


specialists in 1987. This list includes only 


those lawyers who have continued to meet 


the requirements to maintain their certifi- 


cation on an annual basis, for the entire 


20-year period. 


Bankruptcy Law 
Rayford K. Adams III 
Herbert Frank Allen 
David R. Badger 
Steven Levi Beaman 
J. Michael Booe 
Terri Gardner 
Gregory Byrd Crampton 
Donald A. Davis 
Sara H. Davis 
Albert E Durham 
David G. Gray 
Joseph Williamson Grier IT] 
Holmes Plexico Harden 
Edward C. Hay Jr. 
Richard M. Hutson II 
Bruce Forrester Jobe 
Robert Keith Johnson 
Anita Jo Kinlaw 
Richard Meriwether Mitchell 
Roger Alston Moore 
Robert Moores Pitts 
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Wayne Sigmon 

Richard Dewitte Sparkman 
Trawick H. Stubb Jr. 
Douglas Q. Wickham 
John Smauel Williford Jr. 
N. Hunter Wyche Jr. 


Estate Planning and Probate Law 
Richard Andrew Bigger Jr. 
Lawrence E. Bolton 
Herbert H. Browne Jr. 
Thomas M. Caddell 
Michael Allen Colombo 
Thomas Rich Crawford 
Charles D. Dixon 
Michael H. Godwin 
Robert Curtis Gunst 
Robert Howard Haggard 
Charles B. Hahn 
John C. Hine 
Graham D. Holding Jr. 
C. Gray Johnsey 
Ronald P. Johnson 
Brian FE. D. Lavelle 
Scott Edward Lebensburger 
Paul H. Livingston Jr. 
Robert B. Lloyd Jr. 

Neill G. McBryde 


Michael Lee Miller 
James Wiley Narron 
Richard Anthony Orsbon 
Robert G. Ray 

Christy Eve Reid 

Barbara C. Ruby 

W.Y. Alex Webb 


Real Property Law - Residential, 
Business, Commercial, and Industrial 
Transactions 

Alfred Gray Adams 

Steven I. Goldstein 

Douglas O. Thigpen 


Real Property Law - Business, 
Commercial, and Industrial 
Transactions 

Howard Leigh Borum 

M. Jay DeVaney 

Samuel T. Oliver Jr. 


Real Property Law - Residential 
Transactions 

E. Cordell Avery 

Frank Woodson Erwin 

R. Woody Harrison Jr. 

Sheryl Howell Williams = 


FALL 2007 


ATTORNEYS 
AT LAW 


Stubbs & Perdue, P.A. 


Chapter 11 


¢ Corporate Reorganizations 
¢ Workouts 


Related Tax Issues 
and Secured Transactions 


310 CRAVEN STREET 8450 FALLS OF NEUSE RoAD © SuITE 206 
New BERN, NORTH CAROLINA 28560 RALEIGH, NORTH CAROLINA 27615-3510 


252-633-2700 919-870-6258 
800-348-9404 800-856-9881 


www.stubbsperdue.com 


Specialists Span the State—From the Mountains to the Coas 
Certified Specialists are Proud to Practice in North Caroline 


Boone Ox 


+° > 
Lenoir Yadkinville 


N. Wilksboro ‘e 
& 


Banner Elk ® S ill 
Elkin @ es eyes +° 
@ ma Winston SalemG 
; “a Morganton 
Weaverville Black yr’ G 
4° Mountain _ Hickory 


Lincolnto © 


Davidson 
@ 


Waynesville 
@ 


Shelby 


diel bape 1 e Gastonia 


Summerfield 
@ 


Cashiers 
& 


Franklin 
& 


Out of Stat 


CERTIFIED LEGAL SPECIALISTS 


ae Bec SECURITY 
A ISABILITY LAW 


7c PROPERTY - 


COMPENSATION LAW 


FALL 2007 


28 


m Big Cities and Small Towns, 


den Roanoke Moyock 
od Rapids oe. £ @*\Southern Shores 
Rocky Mount * mo City ; 
Reidsville e@ Rich Square @\ Kitty Hawk 
A @ ® Ahoskie 
: Durham ® 
Burlington @* Nags Hex 
Mebane : 
Spring Hope Williamston 
° 
Greenville : 
Washington 
sheboro Se 
€ “oe Cary ay 


Pittsboro 


4° 
Sanford <i" > 
ang ier 
4° fy ae > C4 
Goldsboro 


Pinehurst : 
e Fayetteville 


$°4 


Kinston 
e New Bern 


ld. 
Jacksonville ) 4g Morehead City 


Southern 


Clinton Kenansville 
3 & & 
Wilmington 
Lumberton 6 


THE NORTH CAROLINA STATE BAR JOURNAL 29 


Traveling through Cyberspace on 
the Road to Personal Jurisdiction 
in North Carolina 


CANEPA 


Bava MEAMREKen Be 


ou just received a telephone call from corpo- 


rate counsel to a large newspaper chain based 


in the Midwest. It seems that the editor of one 


of their papers in Iowa has had a complaint 


sitting on his desk for more than a month. An answer, or other responsive 


pleading, is overdue. 


The anxious attorney on the other end of 
the phone explains that the complaint is a 
defamation action, filed in Mecklenburg 
County by a North Carolina businessman. It 
is based on allegedly libelous statements pub- 
lished in a news story that was posted on the 
Iowa paper's internet site nearly a year ago. 
The complaint alleges that the story ruined 
the man’s Charlotte-based business and seeks 
$5 million in damages. 

Corporate counsel needs advice, and she 
needs it yesterday: “We dont have any offices 
or reporters or subscribers in Charlotte,” she 
explains. “Should we just ignore the com- 
plaint, risk a default, and then fight it later?” 
she asks. “Is it really possible that a North 
Carolina judge will find personal jurisdiction 
arising out of the website of our lowa newspa- 
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per?” 

The answer, as is often 
the case, is maybe. 

The exercise of per- 
sonal jurisdiction over a 
distant defendant based 
solely on internet activity 
is generating a lot of cases 
in state and federal courts around the country. 
North Carolina is no exception. In the past 
five years a number of decisions on this sub- 
ject, both published and unpublished, have 
worked their way through the courts here as 
attorneys and their clients—and state and fed- 
eral judges—deal with the increasing number 
of disputes that arise out of activity conducted 
on the world-wide web. 

Most of the courts that have addressed 


internet jurisdiction have tried to fashion prac- 
tical and common sense rules that not only 
comport with the due process traditions of fair 
play and substantial justice, but also serve as 
guideposts for attorneys and their clients as 
they make their way into the 21st century way 
of doing business. The common theme of 


these cases, if there is one, is that the defense of 
lack of personal jurisdiction is alive and well on 
the internet, and the mere act of participating 
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in the web does not equal a waiver of jurisdic- 
tional issues in every forum where a user can 
gain access to cyberspace. 

But there are pitfalls, and personal jurisdic- 
tion can—and does—arise solely from inter- 
net activity. 

This article discusses the current state of the 
law in North Carolina with regard to the asser- 
tion of personal jurisdiction over a non-resi- 
dent defendant based solely on internet activi- 
ty. It analyzes recent state and federal court 
decisions here, including decisions from the 
Pourth Circuit Court of Appeals and other 
jurisdictions, and contains suggestions as to 
how to approach this issue in light of the case 
law that has developed over the last decade. 


A Little Jurisdictional Background 


Before examining the current state of inter- 
net-based jurisdiction, it is helpful to conduct 
a quick review of personal jurisdiction funda- 
mentals in North Carolina. 

In North Carolina a two-step analysis is 
used to determine whether an out-of-state 
defendant is subject to the personal jurisdic- 
tion of our courts. First, the transaction or 
issue at hand must fall within the reach of the 
state's long-arm statute. Second, the exercise of 
jurisdiction must be consistent with the limi- 
tations of due process. Tom Togs, Inc. v. Ben 
Elias Industries Corp., 318 N.C. 361, 364, 348 
S.E.2d 782, 785 (1986); see also N.C.G.S. 1- 
75.4. 

Since North Carolinas long-arm statute 
permits the exercise of personal jurisdiction to 
the full limits of federal due process, the perti- 
nent inquiry is whether jurisdiction comports 
with due process. See Dillon v. Numismatic 
Funding Corp., 291 N.C. 674, 675-676, 231 
S-E-2d'6295 630-631 (1977); see also 
MRIUSales Consultants of Asheville, Inc. v. 
Edwards Publications, Inc., 156 N.C.App. 590, 
577 S.E.2d 393 (2003) (North Carolina’s long- 
arm statute is liberally construed to find per- 
sonal jurisdiction over non-resident defen- 
dants to the full extent allowed by due 
process). 

To meet the requirements of due process 
there must be minimum contacts between the 
non-resident defendant and the state, so that 
allowing the exercise of personal jurisdiction 
does not offend traditional notions of fair play 
and substantial justice. Jnternational Shoe Co. v. 
Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 
158, 90 L. Ed.2d 95 (1945). 

In their analysis of minimum contacts and 
due process, courts will often use the terms 
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“general” or “specific” jurisdiction to categorize 
the type of contacts the defendant had with 
the forum state. “Specific jurisdiction” analysis 
involves the exercise of personal jurisdiction 
where the cause of action set forth in the com- 
plaint arises directly out of the non-resident’s 
contacts with the state. For example, if a non- 
resident defendant breaches a contract that was 
entered into and performed in North 
Carolina, the issue (and analysis) is one of spe- 
cific jurisdiction. See, eg. Kath v. H.D.A. 
Entertainment, Inc. 120 N.C.App. 264, 461 


S:E.2d 7781995): 

“General jurisdiction” analysis is used to 
evaluate the conduct of a non-resident where 
the cause of action does not arise out of the 
defendant’ activities in the state. For example, 
ifa non-resident defendant breaches a contract 
outside of North Carolina, but that defendant 
has other “continuous and systematic” con- 
tracts with this state, general jurisdiction analy- 
sis may bring the defendant within the reach 
of the courts here. See, eg, Bruggeman v: 
Meditrust Acquisition Co. 138 N.C.App 612 
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(2000). 

The plaintiff bears the initial burden of 
proving, by a preponderance of the evidence, 
not only minimum contacts, but also that a 
statutory basis for personal jurisdiction over a 
non-resident defendant exists. Filmar Racing, 
Inc., v. Stewart, 141 N.C.App. 668, 541 
S.E.2d 733 (2001). 


Does Maintaining an Internet Presence 
Establish Personal Jurisdiction? 

In one of the earlier cases on this subject, 
a Connecticut federal court actually suggest- 
ed that a non-resident’s website, which could 
be viewed by citizens of the forum state, was 
enough to justify the exercise of personal 
jurisdiction over the website's owner and 
operator. Inset Systems, Inc. v. Instruction Set, 
Inc., 937 ESupp. 161 (D.Conn. 1996). 

Fortunately, that decision has not carried 
the day. 

The majority of courts that have 
addressed this issue—including courts here 
in North Carolina—have concluded that 
merely having an internet presence in the 
form of a website—in and of itself—will not 
subject a non-resident to personal jurisdic- 
tion in a distant state. See, for example, 
Burleson v. Tobak, 391 FSupp.2d 401 
(M.D.N.C. 2005); see also Shamsuddin v. 
Vitamin Research Products, 346 ESupp.2d 
804 (D.C.Md. 2004); Euromarket Designs, 
Inc. v. Crate & Barrell Limited, 96 ESupp.2d 
824 (N.D.IIL. 2000); Millennium Enterprises, 
Inc. v. Millennium Music, LP, 33 ESupp.2d 
907 (D.Oregon 1999)(Oregon 


declined to assert personal jurisdiction over 


court 


South Carolina company). 

To hold otherwise, noted at least one 
court, “would subject anyone who posted 
information on the web to nationwide juris- 
diction.” Barrett v. Catacombs Press, 44 
ESupp.2d 717 (E.D. Pa. 1999). 

At the other end of the scale, some non- 
resident defendants have tried to claim that 
personal jurisdiction is irrelevant on the web. 
They have argued that their internet activities 
physically touch no state and therefore mini- 
mum contacts analysis should never apply to 
them. In other words, they are immune to 
personal jurisdiction. 

This argument has also been rejected. As 
best summed up by one district judge: 

Although the defendants appear to be cor- 

rect in their contention that much of the 

activity in this matter occurred in cyber- 
space, this can not signify that the increas- 
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ingly large number of those who deal in e- 
commerce shall not be subject to jurisdic- 
tion in any earthly court... There being no 
district court of cyberspace...Defendants 
will have to settle begrudgingly for the 
Western District of Virginia. 

Designs88 Ltd. v. Power Uptik Productions, 

ELG, 133 FSupp.2d 8732877) (WDS Va. 

2001). 


Personal Jurisdiction and the Internet 

Not surprisingly, most of the cases involv- 
ing internet activity and personal jurisdiction 
in North Carolina arise out of the federal dis- 
trict courts and the Fourth Circuit Court of 
Appeals. However, the watershed case in this 
area, nationwide, is a Pennsylvania district 
court case decided just ten years ago, Zippo 
Manufacturing Co. v. Zippo Dot Com, Inc., 
952 ESupp. 1119 (W.D.Pa. 1997). The 
Zippo case has been followed by both federal 
and state court judges in North Carolina. 
See, e.g. Havey v. Valentine, 172 N.C.App. 
812, 616 S.E.2d 642 (2005); Burleson v. 
Tobak, supra, 391 ESupp.2d 401 
(M.D.N.C. 2005); Christian Science Board of 
Directors of the First Church of Christ, Scientist 
v, Nolan, 259 E.3d 209 (4th Cir. 2001). 

In Zippo, the non-resident defendant, 
Zippo Dot Com, operated an online news 
service that was based in California's Silicone 
Valley. The news service collected informa- 
tion and payments from subscribers all over 
the country, including at least 3,000 persons 
in Pennsylvania. The defendant had no 
“physical presence” in Pennsylvania, such as 
offices, employees, or sales people. All of the 
defendant's activities were conducted in 
cyberspace. 

Plaintiff was a Pennsylvania corporation 
and manufacturer of the cigarette lighter that 
bears its famous name. Plaintiff sued Zippo 
Dot Com for trademark infringement in 
Pennsylvania. The defendant moved to dis- 
miss for lack of personal jurisdiction, claim- 
ing, among other things, that the mere oper- 
ation of a website on the internet was an 
insufficient basis for asserting personal juris- 
diction by the 
Pennsylvania. 


courts in far away 

In rejecting Zippo Dot Com’s motion to 
dismiss, the court in Zippo announced a 
“sliding scale” test for gauging the sufficiency 
of web-based minimum contacts and due 
process. At the heart of the sliding scale was 
a breakdown of web-based activities into 


three basic categories: (1) passive, (2) inter- 


active, and (3) semi-interactive. 


Passive, Interactive, and Semi-interac- 
tive Websites Defined 

According to Zippo and the cases that have 
followed it, a passive website is one where a 
defendant has simply posted information on 
an internet website that is accessible to anyone 
on the web. “A passive website that does little 
more than make information available to those 
who are interested in it is not grounds for the 
exercise of personal jurisdiction.” Zippo, supra, 
952 ESupp. at 1124; see also Accu-Sport 
International, Inc. v. Swing Dynamics, Inc., 
367 ESupp.2d 923, 928-929 (M.D.N.C. 
2005); and see Citigroup Inc. v. City Holding 
Co., 97 ESupp.2d 549 (S.D.N.Y.)(This use 
of the internet has been analogized to an 
advertisement in a nationally-available maga- 
zine or newspaper, and does not without more 
justify the exercise of jurisdiction over the 
defendant.”). 

In contrast, an interactive website is one in 
which the defendant is clearly conducting 
business over the internet. “If a defendant 
enters into contracts with residents of a foreign 
jurisdiction that involve the knowing and 
repeated transmission of computer files over 
the internet, personal jurisdiction is proper.” 
Zippo, supra, cited in Burleson, supra, 391 
ESupp.2d at 408-409. 

The middle ground between passive and 
interactive internet sites is an area of frequent- 
ly litigated cases—semi-interactive websites 
that are not entirely passive but which do not 
rise to the level of a fully interactive site. “In 
these cases, the exercise of personal jurisdiction 
is determined by examining the level of inter- 
activity and commercial nature of the 
exchange of information that occurs on the 
[wlebsite.” ALS Scan, Inc. v. Digital Service 
Consultants, Inc., 293 E3d 707 (4th Cir. 
2002), citing Zippo, supra, 293 E3d at 714; see 
also Carefirst of Maryland, Inc, v. Carefirst 
Pregnancy Centers, Inc., 334 F.3d 390, 398-399 
(4th Cir.2003). 

The Zippo sliding scale, and its analysis, has 
been adopted by many courts all over the 
country, although it has not been without a 
few critics, some of whom question Zippos 
emphasis on website interactivity. See, eg, 
Shamsudden v. Vitamin Research Products, 346 
ESupp.2d 804 (D. Maryland 2004), and the 
cases cited therein; see also Millennium 
Enterprises, Inc. v. Millennium Music, LP, 
supra, 33 ESupp.2d 907. Nonetheless, 
although it has been modified and altered in 
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several jurisdictions, Zippo remains the seminal 
case on internet jurisdiction and its definitions 
of passive, interactive, and semi-interactive 
websites continue to this day. 


The Zippo Test is Remodeled by the 
Fourth Circuit 

The Zippo sliding scale was modified here 
in the Fourth Circuit, at least with respect to 
interactive websites, in the 2002 decision of 
ALS Scan, Inc. v. Digital Service Consultants, 
Inc., 293 E3d 707 (4th Cir. 2002). 

In ALS Scan, the court looked not only to 
whether the website was interactive or passive 
in character, but also to whether the non-resi- 
dent defendant specifically targeted persons in 
the forum state. Observed the court: “[A] state 
may, consistent with due process, exercise judi- 
cial power over a person outside of the state 
when that person (1) directs electronic activity 
into the state, (2) with the manifest intent of 
engaging in business or other interactions 
within the state, and (3) that activity creates, in 
a person within the state, a potential cause of 
action cognizable in the state's courts.” ALS 
Scan, supra, 293 E3d at 714-715, cited in 
Burleson, supra, 391 ESupp.2d at 414-415; see 
also Havey, supra, 172 N.C.App. at 816-817. 

In other words, said the court, an interac- 
tive website—without more—is not enough 
for the assertion of personal jurisdiction over a 
non-resident defendant. The defendant must 
use his interactive website to actually target 
persons within the forum state before jurisdic- 
tion will arise. This targeting of residents in the 
forum state satisfies the traditional due process 
concept that jurisdiction over non-residents is 
appropriate where non-residents “purposefully 
availed” themselves of the privilege of doing 
business in the state. 

Of course, the best way to understand how 
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these sliding scales, “specific targeting” tests, 
and other forms of analysis really work is to 
look at some of the interesting cases—both 
here in North Carolina and elsewhere—that 
have been decided in the last few years. 


Does a Commercial Website that Allows 
the Exchange of Emails Invoke Personal 
Jurisdiction? 

The short answer, at least in North 
Carolina, is usually no. 

In Accu-Sport International, Inc. v. Swing 
Dynamics, Inc, 367 FSupp.2d 923 
(M.D.N.C. 2005), a North Carolina manu- 
facturer of golf training equipment brought 
suit against a competitor in Southern 
California for unfair competition and related 
torts. The suit was filed with the Federal 
District Court here in the Middle District in 
Greensboro. The non-resident defendant, 
based in Carlsbad, California, subsequently 
moved to dismiss for lack of personal jurisdic- 
tion pursuant to Federal Rule of Civil 
Procedure 12(b)(6). 

In support of its motion to dismiss, the 
defendant asserted that its contacts with North 
Carolina were insufficient to establish the min- 
imum contacts necessary to satisfy due process. 
Defendant, a California limited liability com- 
pany, was not qualified to do business in 
North Carolina, did not have a registered 
agent here, and had no offices, employees, real 
or personal property anywhere in the state. 

In opposition to the motion, plaintiff 
claimed, among other things, that the defen- 
dant’s website, which was readily accessible to 
all residents of North Carolina and which con- 
tained an email exchange ability, was enough 
for the court to support a finding of general 
personal jurisdiction. Plaintiff also presented 
evidence that the defendant had sold at least 


one piece of its equipment in North Carolina. 

The court rejected plaintiffs arguments. 

Relying on both Zippo and ALS Scan, the 
court observed that the defendant’s internet 
website was basically informational and passive 
in nature. The court then found that although 
the defendants web pages allowed for the 
exchange of emails between the defendant and 
potential customers in North Carolina, and 
also contained a web link to an unrelated 
finance company, “such interactivity is not 
enough to tip the scale in favor of finding per- 
sonal jurisdiction.” Accu-Sport, supra, 367 
FSupp.2d at 929, citing also Panavision Intl. 
L.P v. Toeppen, 141 F.3d 1316, 1321 (9th Cir. 
1998). There was no evidence, said the court, 
that the non-resident specifically directed its 
electronic activity in a substantial way to 
North Carolina (as opposed to any other juris- 
diction in the world). 

A similar result was reached just two 
months later in the North Carolina state court 
decision of Havey v. Valentine, supra, 172 
N.C.App. 812, 616 S.E.2d 642. 

In Havey, a furniture company in Vermont 
was sued in Wake County Superior Court for 
injuries sustained when furniture the company 
shipped fell off a delivery truck and struck the 
plaintiff. The injury occurred in Raleigh when 
the furniture was delivered to plaintiff's resi- 
dence. Plaintiff filed suit against the delivery 
company which, in turn, filed a third-party 
action against the Vermont manufacturer. The 
delivery company claimed that the manufac- 
turer improperly packed the furniture, causing 
it to become unbalanced and to fall off their 
truck. 

The furniture company moved to dismiss 
for lack of personal jurisdiction. That motion 
was denied by the trial judge. The court of 
appeals reversed. 


35 


The delivery company urged the appellate 
court to find jurisdiction because the Vermont 
manufacturer “through the use of its website 
and catalog, holds itself out as a seller of furni- 
ture to residents of North Carolina.” The 
court noted that the evidence revealed that the 
website not only included information by 
which customers could order a catalog, but 
also web pages where potential customers 
could actually view furniture samples. Havey, 
supra 172 N.C.App. at 817. 

Nonetheless, the court concluded that the 
defendant's website was essentially passive in 
nature. The court found it most significant 
that the internet site did not allow customers 
to purchase furniture directly from the compa- 
ny on the internet. In addition, said the court, 
there was no evidence presented that the 
Vermont company actively targeted North 
Carolina customers. /d, citing ALS Scan, 
supra, 293 E3d at 714. In the case before it, 
observed the court, the North Carolina resi- 
dent made the purchase when he was on a trip 
in Vermont. The website and related activities 
were simply not enough for the assertion of 
personal jurisdiction over the defendant. 


Does Entering into a Contract on the 
Internet Confer Jurisdiction? 

The execution of contracts or other agree- 
ments via the internet, on or through a com- 
pany’s website, continues to be an important 
factor in establishing personal jurisdiction. In 
another very recent case in North Carolina, 
the court refused to find jurisdiction in the 
absence of contracts or agreements, even where 
there were thousands of emails exchanged 
between the non-resident defendant and per- 
sons here in the state. Setra of North America, 
Inc. v. Motorcoach Financial, Inc., 367 
ESupp.2d 853 (M.D.N.C. 2005). 

In Setra, the court was asked to find gener- 
al jurisdiction over the non-resident defendant 
based on, among other things, 3,500 emails 
between employees of the non-resident and 
their subsidiary in North Carolina. These 
emails, claimed the plaintiff, were evidence of 
the “continuous and systematic” contacts that 
justified general personal jurisdiction. The 
court didnt buy it: 

While the email correspondence between 

EvoBus and Setra was quite frequent and 

regular, the nature of the correspondence is 

not sufficient to warrant the court’s exercise 
of general jurisdiction. The emails...con- 
tain discussions about advertising and mar- 
keting materials, warranty issues, the 
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unveiling of a new motorcoach, and pro- 

posed safety testing of motorcoaches, i.e., 

routine business discussions between a par- 

ent and a subsidiary. Significantly, the emails 
do not contain contracts for the sale of motor- 
coaches or any other kind of commercial trans- 
actions or agreements. 
Setra, supra, 367 ESupp.2d at 859 (emphasis 
supplied). 

A similar conclusion was reached by the 
Fifth Circuit Court of Appeals in 1999 in 
Mink v. AAAA Development LLC, 190 E3d 
333) (Sth ©. 1999): 

In Mink, the website of the non-resident 
defendant provided an email address that per- 
mitted consumers to interact with the compa- 
ny. The website also allowed consumers to 
download a printable order form that could be 
filled out and then be submitted via the mail 
(not email) to the company. The court found 
that the ability of a company website to accept 
and reply to emails, and to offer downloadable 
order forms, was insufficient, absent other 
indicia of business transactions, to confer juris- 
diction. 

In contrast, where an internet site allows 
customers to not only view information and 
exchange emails, but also to purchase products 
and enter into sales contracts, the exercise of 
personal jurisdiction may be allowed. 

For example, in Euromarket Designs, Inc. v. 
Crate & Barrell Limited, 96 FSupp.2d 824 
(N.D.Ill. 2000), jurisdiction by an Illinois 
court over a company based in Ireland was 
allowed where the foreign company main- 
tained a website presence that transacted busi- 
ness in the state of Illinois. 

Euromarket was a trademark infringement 
case brought by an Illinois based retailer, Crate 
& Barrell, against a company in Ireland that 
had taken the same name. In support of its 
finding in favor of personal jurisdiction, the 
court noted: 

... [defendant's] website clearly falls into the 

first category of interactive websites that 

allow a defendant to “do business” and 

“enter into contracts with residents of a for- 

eign jurisdiction over the internet.” (The 

defendant] purposefully and deliberately 
designed and now maintains a website with 

a high level of interactivity, enabling cus- 

tomers to browse through an online catalog 

and place orders via the internet. The web- 
site actively solicits all users, including resi- 
dents of Illinois, to purchase goods. 

Defendant clearly is doing business over 

the website. 


Euromarket Designs, Inc. v. Crate & Barrell 
Limited, supra, 96 ESupp.2d at 838-839 
(non-resident defendant also had additional 
non-internet related contacts with the forum 
state). 

Jurisdiction was also found in Thomas 
Publishing Company v. Industrial Quick Search, 
Inc., 237 ESupp.2d 489 (S.D.N.Y. 2002). 

In Thomas, the non-resident defendant was 
a business directory publisher who was sued 
for copyright and trademark violations. The 
defendant had an interactive website that not 
only allowed for the exchange of emails, but 
also allowed for the transaction of business. 
The description of these transactions in the 
courts opinion included the ability of cus- 
tomers to submit company listings, track 
product areas, and submit emails directly to 
the defendant's sales department. Although 
not specifically mentioned, the court made it 
otherwise clear that the defendant was enter- 
ing into contracts through its website activities 
and therefore jurisdiction was appropriate. See 
also Zippo, supra, 952 ESupp. at 1125-1126 
(exercise of jurisdiction proper where non-res- 
ident contracted with approximately 3,000 
individuals and seven internet providers in the 
forum state); and Christian Science Board of 
Directors of the First Church of Christ, Scientist 
v. Nolan, 259 F3d 209, 217-218 (4th Cir. 
2001)(exercise of jurisdiction appropriate over 
Arizona defendant based on defendant's con- 
tributions to website created and maintained 


in North Carolina). 


How Much Business Do You Have to 
Transact over the Internet before 
Jurisdiction is Asserted? 

There is no hard-and-fast rule here. Clearly, 
however, a single contract or sale, in and of 
itself, is probably not enough. Even multiple 
sales are probably not enough, absent some 
indication that the sales are truly voluminous 
and/or represent a significant portion of your 
business. In Zippo, the non-resident defendant 
had 3,000 paid subscribers and seven contracts 
with internet access providers all in the state of 
Pennsylvania. That was enough. 

But a single isolated sale or two, as in Accu- 
Sport or Burleson, is not. See also Shamsuddin v. 
Vitamin Research Products, 346 ESupp.2d 804, 
813 (D. Maryland 2004)(two sales to 
Maryland residents and maintenance of com- 
mercial website does not rise to the level of 
contacts necessary to comport with due 
process). However, every analysis in North 
Carolina must bear in mind—especially in the 
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commercial setting—the importance that the 
courts will attach to the non-resident’s act of 
specifically targeting our residents by means of 
the internet. By targeting persons here in 
North Carolina, it is reasonably foreseeable 
that as a result of their activities a non-resident 
might be haled into court here, or so the theo- 
ry goes. 

It is difficult to come up with a list of those 
factors that will convince a court that a non- 
resident is actually targeting the forum state. 
However, published cases elsewhere contain 
many examples of situations where, in the con- 
text of a commercial interactive website, no 
targeting was found. 

For example, in Joys “R” Us, Inc. v. Step 
Two, S.A., 318 E3d 446, 453-454 (3rd Cir. 
2003), the court carefully scrutinized the 
defendant's web pages before concluding that 
personal jurisdiction was not appropriate: 

Based on the facts established in this case 

thus far, [plaintiff] has failed to satisfy the 

purposeful availment requirement. 

[Defendant's] websites, while commercial 

and interactive, do not appear to have been 

designed or intended to reach customers in 

New Jersey. [Defendant's] websites are 

entirely in Spanish; prices for its merchan- 

dise are in pesetas or Euros; and merchan- 
dise can be shipped only to addresses with- 
in Spain. Most important, none of the por- 
tions of [defendant’s] websites are designed 
to accommodate addresses within the 

United States... 

Toys “R” Us, Inc. v. Step Two, S.A., supra, 318 
B3d at 454-455. 

Another good example can be found in the 
Fourth Circuit's 2003 opinion in Carefirst of 
Maryland, Inc. v. Carefirst Pregnancy Centers, 
Inc., 334 F3d 390 (4th Cir. 2003). 

In Carefirst, a Maryland insurance compa- 
ny brought suit against an Illinois non-profit 
organization for trademark infringement. The 
gist of plaintiff's action was that the non-resi- 
dent’s use of the CAREFIRST name and mark 
was illegal. The suit against the Illinois non- 
profit was filed in Maryland. In support of its 
motion, plaintiff relied partially on the defen- 
dant’s internet site, and the fact that the Illinois 
company had received $1,542 in donations 
from Maryland residents. 

The non-resident filed a motion to dismiss 
for lack of personal jurisdiction. In affirming 
the district courts grant of dismissal, the 
Pourth Circuit looked carefully at the non- 
profit’s web pages to determine if the Illinois 
company had targeted persons in Maryland. 
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The court determined that the non-resident’s 
site was “strongly local” in character and 
emphasized its mission to assist Chicago-based 
residents: 
...the website states that [the defendant] is 
a non-profit organization that offers assis- 
tance to more than 46,000 hurting women 
and families in the Chicago area, that [the 
defendant] now operates out of seven dif- 
ferent locations in the City of Chicago and 
Chicago suburbs; and that [the defendant] 
teaches abstinence until marriage in public 
high schools throughout Chicagos Cook 
County. In fact, the only respect in which 
[the defendant] even arguably reaches out 
to Marylanders via its internet website is a 
generalized requests that anyone, anywhere 
make a donation...Such a generalized 
request is, under the circumstances, insuffi- 
cient Maryland contact to sustain jurisdic- 
tion in that forum. 
Carefirst of Maryland, Inc. v. Carefirst Pregnancy 
Centers, Inc., supra, 334 F3d at 401 (emphasis 
in the original), see alo Haney, supra, 172 
N.C.App. 812. 
When analyzing cases in which the num- 
ber of internet contacts with the forum state is 
low in number, or perhaps even unknown, 


some courts have looked for something more 
before asserting personal jurisdiction. 

What is the “something more” that these 
other courts have looked for? There is no hard- 
and-fast answer to this question, either. But 
“non-internet contacts such as serial business 
trips to the forum state, telephone and fax 
communications directed to the forum state, 
purchase contracts with forum state residents, 
contracts that apply the law of the forum state, 
and advertisements in local newspapers may 
form part of the “something more” needed to 
establish personal jurisdiction.” See generally 
Toys “R” Us, Inc. v. Step Two, S.A., supra, 318 
E3d at 453-454; see also Barrett v. Catacombs 
Press, supra, 44 ESupp.2d 717 and cases cited 
therein. 

In other words, more traditional minimum 
contacts with the forum state are combined 
with an internet presence to establish, in the 
appropriate case, personal jurisdiction. 


What about Internet Auction Sites such 
as EBAY? 

Do participants on internet auction sites, 
such as EBAY, who contract and sell products 
on the web run the risk of being haled into 
court in those jurisdictions to which they send 
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their products? 

It appears that no published opinion in 
North Carolina has addressed this issue direct- 
ly. However, using the analysis set forth in 
Zippo, ALS Scan, and the other North 
Carolina cases cited, it is unlikely that a small 
number of sales on internet auction sites 
would subject non-residents to jurisdiction 
here. 

In an unpublished decision in 2005, the 
North Carolina Court of Appeals affirmed a 
trial judge's dismissal of plaintiff’s complaint 
for lack of personal jurisdiction in a case 
involving an EBAY internet sale to a consumer 
in Alamance County. Buckland v. Hobbs, 176 
N.C.App. 766, 627 S.E.2d 350 (unpublished- 
2005). 

In Buckland, plaintiff was a North Carolina 
resident who purchased—or attempted to 
purchase—a tractor from the defendant, who 
lived in Tennessee. The defendant had listed 
the tractor on EBAY and plaintiff alleged that 
he wired money to the defendant as part of the 
purchase price but he did not receive the trac- 
tor, nor did he receive a refund of his money. 
He subsequently filed suit in Alamance 
County. 

The defendant moved to dismiss for lack of 
personal jurisdiction. In support of his 
motion, the defendant stated that he was a res- 
ident of Tennessee, he had never worked or 
lived in North Carolina, and that he had not 
conducted business in North Carolina. The 
defendant acknowledged that he sold one trac- 
tor on EBAY to the plaintiff a month before 
the disputed sale, but he sold no other items 
here. Finally, the defendant claimed that in list- 
ing items on EBAY he did not target any par- 
ticular state through his auction activities. 

The appellate court affirmed the dismissal, 
holding that the solicitation of bids, the emails 
exchanged between the parties, and the wire 
transfer of money from plaintiff to the defen- 
dant, were simply insufficient to establish min- 
imum contacts. 

Elsewhere, it has very recently been held 
that a seller's participation in an internet auc- 
tion, in and of itself, does not give rise to per- 
sonal jurisdiction in the state of the aggrieved 
buyer. See Karstetter v. Voss, 184 S.W.3d 396 
(Tex. App. Dallas 2006). 

In Karstetter, a buyer in Kansas purchased a 
pick-up truck from an automobile dealer in 
Texas. The Kansas plaintiff was the high bid- 
der for the truck on EBAY. For reasons not dis- 
closed in the opinion, the unhappy buyer sub- 
sequently filed suit against the Texas car dealer 
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for the cost of the truck. The suit was filed in 
Kansas, the non-resident defendant did not 
appear, and a default judgment was obtained 
that plaintiff took to Texas to enforce. 

Not surprisingly, on his home field in Texas 
the car dealer claimed that the Kansas judg- 
ment could not be enforced asserting, among 
other things, the defense of lack of personal 
jurisdiction in the original case heard in 
Kansas. 

The Texas appellate court, relying on Zippo 
and related Texas decisions, concluded that the 
EBAY auction site fell into the middle catego- 
ry of the sliding scale, and characterized the site 
as interactive. The court then noted that 
although the car dealer had to register and list 
the truck on the EBAY site, the dealer had xo 
control over who would be the highest bidder. 
In other words, the car dealer in Texas did not 
specifically target consumers in Kansas. The 
seller was looking for a purchaser anywhere. 
Therefore, said the court, it is necessary to look 
beyond the internet activity to the “degree of 
interaction” between the parties: 

There was no evidence that [the dealer] 

traveled to Kansas or engaged in other 

transactions with appellant or other Kansas 
residents either through the EBAY service 

or otherwise. Although [the dealer] did 

seek some benefit, advantage, or profit by 

selling the truck to a Kansas resident, their 
contact with Kansas was random, isolated, 
and fortuitous. The interaction between 
the parties did not rise to a level such that 

(the dealer] should have reasonably fore- 

seen that they would be haled into a Kansas 

court. 
Karstetter v. Voss, 184 S.W.3d at 405. As such, 
there was no personal jurisdiction and the 
Kansas judgment would not be enforced. 

For a look at a similar case involving suit 
brought dy the seller against a buyer arising out 
of an internet auction, see Machulsky v. Hall, 
210 ESupp.2d 531 (D. New Jersey 2002)(no 
personal jurisdiction in New Jersey over non- 
resident buyer who bought coins from a New 
Jersey coin dealer on the internet). 


What about Internet Chat Rooms or 
Forums? 

Can personal jurisdiction be asserted over a 
non-resident based on their operation of an 
internet chat room, forum, or related discus- 
sion site? 

In Burleson v. Toback, supra, the Middle 
District in North Carolina was asked to assert 
personal jurisdiction over a Canadian entity— 


and several website users—that operated a 
website and chat room for, of all things, minia- 
ture horse owners. The plaintiff in Burleson 
was a North Carolina resident and trainer of 
miniature horses for the blind (“seeing eye 
horses”). Plaintiff claimed that the Canadian 
website was encouraging libelous statements 
against her and her business of training minta- 
ture horses for the blind. She also asserted 
other tort claims as well as a claim for trade- 
mark infringement related to the defendant's 
use on their website of certain logos and other 
trade names. 

The non-resident defendants moved to dis- 
miss based on lack of personal jurisdiction. 
The website owners denied that they were tar- 
geting anyone in North Carolina, and claimed 
that the site began primarily as a forum for 
Canadian miniature horse enthusiasts, but 
that it eventually attracted an international fol- 
lowing. The site was free to the public, 
although membership was required to post 
messages on the site forum. There was no fee 
for membership. Burleson, supra, 391 
ESupp.2d at 412. 

Plaintiff maintained that personal jurisdic- 
tion in North Carolina was appropriate and 
offered evidence of several internet “contacts” 
the defendants had with the state: plaintiff said 
that of the forum's 2,000 members, as many as 
44 were based in North Carolina. Plaintiff also 
said that more than 4,500 messages (about 
2.2%) that had been posted on the site were 
from North Carolina members. Plaintiff 
claimed that discussions on the forum “occa- 
sionally touched on matters of interest in 
North Carolina,” and that the site provided 
advertising space to North Carolina farms. As 
such, said the plaintiff, the defendant's website 
specifically targeted North Carolina and 
“directs electronic activity into the state.” 
Burleson, supra, 391 ESupp.2d at 412-413. 

The court rejected plaintiff’s arguments 
and found that personal jurisdiction could not 
be asserted over any of the Canadian defen- 
dants. 

Relying on ALS Scan, the court said that 
there was little evidence that the defendant's 
internet activities actually “demonstrate a 
manifest intent to target and focus on North 
Carolina when viewed in conjunction with the 
overall character of the website.” The court 
agreed that the website was interactive, at least 
insofar as the chat forum and related pages 
were concerned, but that grounds for specific 
personal jurisdiction were still lacking: 

[T]he ALS test emphasizes the require- 
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ment of purposeful targeting of a particu- 
lar forum, not just the level of interactiv- 
ity. .. Thus, despite plaintiff’s contention 
that [the defendant's] direct electronic 
activity into North Carolina because of 
its internet presence, it is well-settled in 
the Fourth Circuit that accessibility alone 
cannot establish personal jurisdic- 
tion...Rather, under ALS Scan, “the 
defendant must direct activity into the 
forum state, with the intent to engage in 
business within the state... 
Burleson, supra, 391 ESupp.2d at 414-415 
(“[clompared to the original Zzppo test, the 
ALS test emphasizes the requirement of pur- 
poseful targeting of a particular forum, not just 
the level of interactivity”). 

The Burleson court said that in examining 
the entire website, it was apparent that the site 
focused on individuals who were interested in 
miniature horses all over the world; the site did 
not specifically target North Carolina. The 
court dismissed the site’s five North Carolina 
advertisements as de minimis, finding that 
$300 in ad revenue over an eight-year period 
was insufficient to establish targeting of resi- 
dents here. The fact that up to 44 North 
Carolina residents may have participated in, 
and been members of, the website's forum or 
chat rooms was also de minimis, said the court. 
Burleson, supra, 391 ESupp.2d at 414-415; see 
also Barrett v. Catacombs Press, supra, 44 
ESupp.2d at 728-729 (“However, for jurisdic- 
tional purposes we find that [posting of mes- 
sages to listservers] are akin to a passive website 
and insufficient to trigger this court’s jurisdic- 
tion.”). 


What if an Internet Act Causes Injury in 
North Carolina? 

Plaintiff's final argument in Burleson is one 
that continues to pop up all over the country 
in cases dealing with internet activity: What if 
the web activity complained of causes injury in 
the forum state? Is the fact of an injury here in 
North Carolina, caused by a non-resident 
defendant’s internet acts, enough to warrant 
personal jurisdiction? 

In Burleson, plaintiff claimed that she was 
defamed on or through the Canadian website 
(and its forum) by several persons, including 
persons residing here in the United States, and 
that she suffered and felt injury right here in 
North Carolina as a result of the statements 
made on the web. 

For guidance on this issue, the Middle 
District looked to a Virginia case that ulti- 
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mately became the subject of another Fourth 
Circuit decision, Young v. New Haven 
Advocate, 315 F.3d 256 (4th Cir. 2002). 

In Young, the defendant was a Connecticut 
newspaper that published a story involving the 
Connecticut and Virginia prison systems. The 
story was not only included in the paper's reg- 
ular hard copy newsprint, but also appeared on 
the newspaper's internet site, available to any- 
one with internet access. Plaintiff was the war- 
den of the Virginia prison featured in the story. 
Plaintiff claimed that he was defamed in the 
story and he filed suit in federal court in 
Virginia. The non-resident Connecticut news- 
paper filed a motion to dismiss, based on lack 
of sufficient contacts with Virginia. 

In opposition to the defendant's motion, 
plaintiff argued that the Connecticut newspa- 
per had sufficient contacts with Virginia based 
on the following: (1) the paper knew Warden 
Young was a Virginia resident and it inten- 
tionally discussed and defamed him; (2) the 
paper posted the articles on their internet site, 
knowing that the site was accessible in Virginia; 
and (3) the primary effects of the defamatory 
statements—the actual injury to Young—were 
felt by Young at home in Virginia. Young u. 
New Haven Advocate, supra, 315 F.3d at 261- 
262. 

If Young was a Virginia resident and the 
Connecticut newspaper wrote about him, 
wasnt that specific targeting? The district court 
judge was convinced that personal jurisdiction 
in Virginia existed, and the newspaper's 
motion to dismiss was denied. On appeal, the 
Fourth Circuit reversed. 

The court of appeals, looking again to ALS 
Scan, held that there was simply no evidence 
that the Connecticut newspaper had specifical- 
ly aimed or targeted their stories at an audience 
in the state of Virginia. It was true, noted the 
court, that the stories were available in Virginia 


on the internet. But mere availability on the 
internet is not enough. The court instead 
focused on the “overall content” of the paper's 
internet sites and determined that the web 
pages were “decidedly local.” There was no evi- 
dence that the paper contained advertisements 
aimed at a Virginia audience. Nor was there 
any evidence that the paper was trying to 
attract or serve an audience from Virginia. 
Young v. New Haven Advocate, supra, 315 F.3d 
at 262-264. Although the article did have a 
Virginia connection, the focus of the article 
was on Connecticut prison policies, said the 
court, and the intended audience was in 
Connecticut. 

Finally, said the court in Young “although 
the place that the plaintiff feels the alleged 
injury is plainly relevant to the jurisdictional 
inquiry, it must ultimately be accompanied by 
the defendant’s own sufficient minimum con- 
tacts with the state if jurisdiction...is to be 
upheld.” Young v. New Haven Advocate, supra, 
315 E3d at 262-263 (emphasis supplied), cit- 
ing also ESAB Group, Inc. v. Centricut, Inc., 
126 E3d 617 (4th Cir. 1997), and Calder v. 
Jones, 465 U.S. 783, 104 S.Ct. 1482, 79 
L.Ed.2d 804 (1984) (newspaper libel case pre- 
ceding the internet); see alo Carefirst of 
Maryland, Inc. v. Carefirst Pregnancy Centers, 
Inc., 334 F3d 390, 401 (4th Cir. 2003). 

The same analysis was applied here in 
North Carolina in Burleson. The court said 
that, although the fact that the North Carolina 
miniature horse owner felt her injury here in 
this state had some relevance, it was not 
enough to carry the day: “[A] finding of juris- 
diction on this ground...would unreasonably 
confer jurisdiction in the forum state of every 
plaintiff who may be impacted by a posting on 
an internet bulletin board.” Burleson, supra, 
391 E3d. at 416. 


What about the remaining defendants who 
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had posted the allegedly defamatory state- 
ments on the forum? They were dismissed, 
too. None of them had sufficient minimum 
contacts with North Carolina and the court 
was not about to find such contacts based 
solely on the posting of their allegedly 
defamatory statements in an internet chat 
room or on an internet forum. Burleson, 


supra, 391 E3d at 417-423. 


What Does All of this Mean in the 
Real World? 


In counseling businesses and other 
clients who are involved with websites and 
other internet activities, a few principles 
from all of these cases stand out. 

First, if a non-resident operates a non- 
commercial, passive website it is unlikely, 
absent other minimum contacts with North 
Carolina, that personal jurisdiction will be 
found here. The same is true of a passive 
commercial website. 

Next, in the context of interactive or 
semi-interactive commercial websites, a for- 
tuitous contract or sale or two of products 
via the internet to residents in North 
Carolina will not, absent other factors, give 
rise to jurisdiction here. How many internet 
sales, contracts, or agreements are enough to 
support jurisdiction? There is no set num- 
ber. In the Zippo case there were 3,000 in- 
state subscribers and seven internet provider 
contacts. That was clearly enough. 

Although the quantity or number of 
internet transactions or agreements is rele- 
vant to personal jurisdiction, the more 
important inquiry is whether the non-resi- 
dent specifically targeted persons in North 
Carolina via the internet. If such intent ts 
found, a small number of transactions— 
perhaps even a single transaction in the right 
case—might be enough to assert personal 
jurisdiction. 

What should you look for if you are rep- 
resenting clients trying to assert or block 
jurisdiction based on an internet presence? 
Obviously, start with the website. Is it 
directed toward everyone in the world with 
an interest in a particular subject matter 
(such as the miniature horse site in 
Burleson), or is it focused on a specific audi- 
ence in the forum state? If the audience is 
wide and varied, the chances of a specific 
intent to target one particular state will 
diminish. Also, if the audience is very spe- 
cific and local—focusing on another juris- 
diction as in the Carefirst case—jurisdiction 
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will likely be denied. 

Does the site allow for not only interac- 
tive correspondence between the parties, but 
also for the completion of contracts or other 
agreements via the internet? If it does, have 
there been a number of significant contracts 
or agreements with the forum state? Has 
there been enough business transacted in 
this manner for the non-resident to be on 
notice that they might be haled into court 
here? 

Does the website contain advertisements 
from sellers in the forum state, or ads from 
sellers elsewhere specifically directed toward 
the forum state? Or is the website more 
closely akin to a national magazine: available 
to everyone, everywhere with no particular 
forum or audience in mind? Obviously, the 
more generic the ads or content, the less 
likely that a court will conclude that the 
internet site is directed toward one state or 
jurisdiction. 

Keep in mind that even if the non-resi- 
dent’s internet presence is not enough, in 
and of itself, to assert personal jurisdiction, 
their web activity may be used in conjunc- 
tion with other contacts to reach the due 
process requirements of North Carolina’ 
statutory and case law. This will require 
some digging into more traditional mini- 
mum contacts. 

What if you represent a plaintiff and you 
and your client believe that personal juris- 
diction over a non-resident exists, but you 
need more facts from the potential defen- 
dant to prove it? Is there a mechanism for 
pre-litigation discovery on the issue? 

Fortunately, in some situations, the 
answer is yes. When a plaintiff can show 
that discovery is necessary to answer a 
defendant’ claim of no personal jurisdic- 
tion, “a court should ordinarily permit dis- 
covery on that issue unless plaintiff’s claim 


appears to be clearly frivolous.” Rich v. KIS 
Californiay 21S OE RDS 254,eN25) 
(M.D.N.C. 1988); see alo Toys “Rk” Us, 
supra, 318 E3d at 456-458. The rules on 
jurisdictional discovery are beyond the 
scope of this article, but keep this process in 
mind as a potential tool to help you fend off 
a motion to dismiss. 

Finally, keep an eye on the advance 
sheets from the North Carolina Court of 
Appeals and the federal courts here and in 
the Fourth Circuit. As the use of the inter- 
net by businesses and individuals continues 
to rise, the number of cases that deal with 
issues of personal jurisdiction in this setting 
will only increase. 


Conclusion 

And what about that phone call you have 
to return to counsel for the Iowa paper? 
Does personal jurisdiction exist over the dis- 
tant newspaper based on their internet news 
story? Should they make an appearance in 
Mecklenburg County now, file a motion to 
dismiss, and risk the chance of their motion 
being denied? Or should they wait, and 
attack personal jurisdiction later when the 
plaintiff tries to enforce a default judgment 
in Iowa? 

Obviously, based on the decisions in 
Zippo, ALS Scan, Young, Burleson, and the 
other cases discussed above, you need a few 
more facts. But if the paper’s only contact 
with North Carolina is their year-old inter- 
net story, it will be difficult for the Charlotte 
businessman to convince a Mecklenburg 
County judge that personal jurisdiction over 
the Iowa newspaper is appropriate. ™ 


Mark Canepa is an attorney with 
Kilpatrick Stockton, LLP in Charlotte. He is a 
1988 graduate of the University of California, 
Hastings School of Law. 
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Raleigh, to choose the agency’s president-elect, vice-president, and secretary-treasurer 
for 2007-2008. All members of the Bar are welcome to attend these events. 
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An Interview with Mike 


Lassiter— Our Vanishing 
Americana 


BY DAVID BENBOW 


‘Someone once said, ‘If you start forgetting 
how things began, you stop beginning things.’ 
With undaunting energy and perseverance, 
Mike Lassiter spent six years traveling across the 
state of North Carolina, looking for the lifeblood 
of small towns, community icons, and historic 
businesses—the beginnings of Tar Heel com- 
merce, livelihoods, family enterprises. At first it 
was old storefronts and signage that captured his 
imagination; soon he became enamored with the 
people inside the buildings and their stories.” 


—Our Vanishing Americana 


Give me a brief description of your new 
book. 

My book is titled, Our Vanishing 
Americana: A North Carolina Portrait. It is a 
full color, hardback, coffee table-style book 
and consists of 244 pages. It is divided into 
nine chapters with photographs of general 
stores, hardware stores, fillin’ stations, gro- 
ceries, barber shops, theatres, drug stores, 
restaurants, and the like which were com- 
monplace in towns throughout North 
Carolina during the last century. 

What led you to author this book? 

I have always had a fascination with old 
store fronts. When I graduated from college in 
Chapel Hill in 1985, my parents gave me a 
camera. Before I left town, I took a picture of 
some of my favorite places on Franklin Street: 
a newsstand, a theatre, a couple of drug stores, 
a late night eatery. Not long after, some of 
them began closing. Back home in Statesville, 
the theatre I had frequented as a child had 
been torn down to make way for a new build- 
ing (which incidentally is now vacant). A few 
years later, the downtown hardware store 
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Americana 


A North Carolina Portrait 


Mike Lassiter 
Text by Lee Grant 


“. essential to understanding who we are and how we live.” —William Friday 


closed after nearly 100 years in business. I 
returned to Statesville in 1994 to practice law 
with my father. Within a couple of years, our 
two corner drug stores were closed. I wanted 
to see how many of these businesses remained 
in North Carolina and capture them before 
they were gone. So in 1999, the journey 
began. 

How did you find the time to travel the 


state and maintain a law practice? 


A lot of weekend travel. At first I could slip 
out of the office for an afternoon and cover a 
nearby county, but that was not possible for 
the outlying counties. Six years and over 
30,000 miles later, I had driven throughout 
each of the 100 counties and had captured at 
least one place in each county. 

Did the focus of your project change dur- 
ing the course of your travels? 

Yes, it did. I initially wanted to crate a 
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Varsity Theatre, Chapel Hill 


record of the old storefront, throughout; I 
began to realize that the value and importance 
of these old places is the folks who actually 
run them. So I started talking to the owners of 
these businesses to get some history behind 
them. This became one of the most rewarding 
experiences of this project. 

What were a few of the most interesting 
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experiences you had, places you found, or 
people you met during your travels? 

I was in Polk County, which is a small 
county in the mountains on the South 
Carolina line. I had driven through all but the 
western edge of the county with no luck find- 
ing any old stores. It was getting late and I had 
decided to turn back toward home when I 


Snappy Lunch, Mt. Airy 


stumbled upon the town of Saluda along a 
railroad. In this quaint town I found a grocery 
from the 1940s, a lunch counter from the 
1950s, and a general store from 1899! That 
has become one of my favorite small towns. 

There are so many places in this state 
which still have a charm and ambience that 
can never be recaptured, but anyone with 
an interest in our cultural history should 
visit Mast General Store (1883) in Valle 
Crucis, Turner Hardware (1898) in 
Mooresville, the old Shell Station (1930s) 
in Winston-Salem, Conrad & Hinkle Food 
Market (1919) in Lexington), Graham 
Barber Shop (1930) in Graham), the 
Varsity Theatre (1927) in Chapel Hill, 
Dees Drug Store (1916) in Burgaw, 
Snappy Lunch (1923) in Mt. Airy, or 
Dick’s Hot Dogs (1921) in Winston- 
Salem. 

I have had the fortune to meet many won- 
derful people like Mary Todd Miller, who 
runs Todd’s Country Store in Buffalo Cove 
(Caldwell County) opened by her father in 
1924; Robert Pace, who runs the general store 


his father opened in Saluda in 1988; Davie 
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City Barber Shop, Creedmoor 


Blackley, who bought Renfrow Hardware 
(1900) in the 1980s and still does business the 
old-fashioned way; Jim Hinkle, who runs 
Conrad & Hinkle Food Market founded by 
his grandfather, and sells the pimento cheese 
spread made famous by grandmother; and 
Kenneth Wood, who has been at Graham 
Barber Shop since 1953, but has been cutting 
hair since 1927! 

Did your experience as a lawyer benefit 
you in publishing this book? 

Yes, with one small exception. I was pho- 
tographing a hardware store from the street in 
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a nearby county. I walked toward the front 
door to go in and ask if I could take some 
shots inside the store. The owner asked me 
what my occupation was. When I told him I 
was a lawyer, he ran me off. Otherwise, I 
found the people I met to be very genuine, 
down-to-earth, and even willing to talk about 
their experiences. In the practice of law, you 
have to learn to build trust and rapport with 
people whether it’s your client or an adversary. 
That experience was valuable to me as I met 
folks with a variety of backgrounds and life 


experiences. 


HJ. Mull Grocery, Morganton 


How has your book been received and 
where can you get a copy? 

The response has far exceeded my expecta- 
tions. Since the release of the book in 
December, I have sold nearly 2,000 of the ini- 
tial printing of the 3,000 copies. I have had so 
many positive comments from folks who say 
that the book brings back fond memories for 
them and who have thanked me for capturing 
these places. It feels good to hear that kind of 
response. It reinforces that this has been a 
worthwhile endeavor and that I wasn't crazy 
to be driving all over the state putting thou- 
sands of miles on my car after all. 

I sell the book online at www.ncameri- 
cana.com. It is carried at Barnes & Noble and 
Borders. I’m slowly getting it to the smaller, 
independent book stores as well. 

Do you plan a sequel? 

I’m not yet. I do miss the sense of adven- 
ture I felt in discovering these places. South 
Carolina’s not too far...and with fewer coun- 
ties. We'll see...= 


Mtke Lassiter was raised in Statesville. He is 
a graduate of the University of North Carolina 
(BA 1985) and Campbell University School of 
Law (JD 1991). Hes been in private practice 
with his father in Statesville since 1994. 
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The Truth about Lawyer 


Discipline 


ve ils, JP SUOMI S* IL IN Sito) II 


he North Carolina State Bars 

recent disciplinary action against 

the former prosecutor in the 

Duke lacrosse case, Michael B. 
Nifong, has generated a great deal of interest 
among lawyers and members of the public in the 
enforcement of the profession’ ethical standards. 
Judging from the many communications we 
have received concerning the case, and from the 
extensive media coverage, it 1s obvious that there 
are still certain aspects of our work that are not 
well understood. This article, which originally 
appeared in a slightly different form as an “‘op- 
ed” piece in the Raleigh News and Observer, 
was written to explain the process and to dispel 
some of the most commonly held misconceptions. 
It is published here with the permission of the 
News and Observer. 


The State Bar is not the “Bar 
Association.” The State Bar is a state govern- 
ment agency responsible for regulating 
lawyers. It has the power to establish a code of 
ethics for the profession, and to investigate 
and prosecute lawyers for violations of that 
code. All lawyers licensed by the state of 
North Carolina are required to belong to the 
State Bar and to support its administration 
with their annual dues. The North Carolina 
Bar Association is a voluntary private profes- 
sional association. The Bar Association has 
nothing to do with the disciplinary process. 

Disciplinary proceedings are public pro- 
ceedings. The State Bar investigates hundreds 
of cases each year, receiving reports from a 
variety of sources including citizens, lawyers, 
judges, and the media. Once a confidential 
investigation is completed and the State Bar's 
Grievance Committee decides there is a rea- 
sonable basis to believe that a lawyer has vio- 
lated the Rules of Professional Conduct, a for- 
mal complaint is filed on the public record 
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before an independent administrative court 
known as_ the 
Commission (DHC). This initiates a com- 


Disciplinary Hearing 


pletely transparent process that culminates in 
a trial at which the media and the public are 
welcome. 

The State Bar prosecutes disciplinary 
cases; it doesn't decide them. The DHC sits 
as the judge and jury in disciplinary cases. It is 
composed of 20 members: 12 lawyers 
appointed by the State Bar and eight non- 
lawyers appointed by the governor and the 
General Assembly. Sitting in panels of three, 
which always include a non-lawyer, the DHC 
conducts the trials, finds the facts, applies the 
law, and alone decides which disciplinary 
sanctions, if any, are appropriate. Once a trial 
is over, either side can appeal to the North 
Carolina Court of Appeals if it believes errors 
of law have occurred. 

Disciplinary proceedings are civil proceed- 
ings. The DHC is a court of record, much like 
the state superior court. The State Bar, as the 
plaintiff/prosecutor, is represented by its legal 
counsel. The defendant lawyer also has a right 
to be represented by counsel. The State Bar has 
the burden of proving its case by evidence that 
is clear, cogent, and convincing. Matters are 
decided purely on the evidence presented. 
Public opinion is not admissible. 

Disciplinary proceedings concern the 
lawyer's license to practice. The DHC can 
dismiss a case, issue a letter of caution or a let- 
ter of warning, or impose an admonition, a 
reprimand, or a censure. The DHC can also 
suspend a lawyer's license to practice law for a 
definite period not to exceed five years. 
Finally, the DHC can disbar a lawyer. 
Disbarment means that the lawyer is no 
longer licensed to practice law in North 
Carolina. The DHC cannot impose criminal 
penalties like fines or terms of imprisonment. 


It cannot remove a public official from office 
or require a lawyer to withdraw from a case. It 
has no authority to order that damages be 
paid to persons who may have been injured 
by a lawyer’s misconduct. 

The purpose of professional discipline is 
protection of the public. In imposing a disci- 
plinary sanction, the DHC’s primary duty is 
to discipline the offending lawyer in the way 
that is most likely to prevent harm to the pub- 
lic. The DHC takes into account relevant 
aggravating and mitigating evidence about the 
defendant lawyer and his or her conduct 
when determining the appropriate discipli- 
nary sanction. 

Disciplinary cases are independent of 
other related cases. Although disciplinary 
cases may concern allegedly improper con- 
duct in other civil or criminal cases, they are 
separate and independent. A disciplinary case 
does not terminate when a related civil or 
criminal matter is dismissed. The only parties 
to a disciplinary case are the State Bar, which 
is the plaintiff, and the accused lawyer, who ts 
the defendant. Other persons who may have 
been injured or otherwise offended by the 
lawyer’s conduct are not parties to proceedings 
before the DHC, although they may be called 
as witnesses. 

The disciplinary procedures described 
above have been in place since 1977. Since 
that time they have openly facilitated justice 
and protected the public’s interest in hundreds 
of cases. During the last ten years alone, 
lawyers have been disbarred or suspended in 
373 cases. Interested members of the public or 
the profession wishing to learn more can find 
additional information on the State Bar's web- 
site at www.ncbar.gov. 


L. Thomas Lunsford II is the executive direc- 
tor of the North Carolina State Bar. 
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IF NOT FOR THE CONFIDENTIAL NATURE OF WHAT WE 
DO, YOU'D HEAR ABOUT SUCCESS STORIES ALL THE TIME. 


Lawyers are as vulnerable to personal 
and professional problems as anyone else. 
Competition, constant stress, long hours 
and high expectations can wear down even 
the most competent and energetic lawyer. 
This can lead to depression, stress, career 
problems, relationship issues, financial 
problems, or alcohol and substance abuse. 

If you have a personal or professional 
problem, we can help. Your Lawyer 
Assistance Program is,part of a national 
system of Lawyer Assistance Programs spe- 
cializing in assisting only members of the 
legal profession. 

We have been a valuable resource for 


thousands of lawyers, judges, and law stu- 


ran 


dents for over 25 years. 

Confidentiality and highly profession- 
al service is our promise. 

If an issue in your life is beginning to 
cause problems, or if you know someone 
else confronting difficulties, we can be an 
important and confidential first step in 
turning a problem into an opportunity for 
positive change. 

Your story will always be safe with us. 
Don't wait for a problem to become a big- 
ger problem. 

We're here for you. Visit 
www.nclap.org, call 1-800-720-7257 or 
email@nclap.org. 

We can help if you get in touch with us. 
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FOR THE ISSUES OF LIFE IN LAW 


FICTION WRITING COMPETI LLLON. - 


Then and Now 
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I had just entered the courtroom. It was 
one of two created by a subdivision of one 
large courtroom that had been part of the 
original brick gothic-like structure built a 
century earlier. The new courtrooms were 
evidence of the never-ending losing battle to 
keep up with the ever-litigious demands of 
American society. The lighter hued wood 
paneling seats and counsel tables were in 
sharp contrast to the somber dark wood of 
the old bigger courtroom with its faint 
musty odor of furniture polish and mold. It 
was about two o'clock on a Friday afternoon 
in late February, but the weather outside was 
clear and bright enough to allow shafts of 
sunlight to shine through the top of the high 
windows on one side of the room and dap- 
ple the floor onto which I made my 
entrance. 

There was a young lawyer standing before 
the jury box addressing the jurors as I, unob- 
trusively as possible, sat in the fifth row of 
public seats. | had come to that courtroom in 
response to a phone request made earlier that 
day by the judge’s secretary to explain the 
background of a provision I had inserted in 
an ex parte infant's compromise application 
that I had submitted to judicially formalize 
the settlement of a child-client’s case. The 
judge who had made the request and in 
whose courtroom I now sat waiting for an 
audience was Wheatly EF. MacGruder. 

Sometime long ago, when MacGruder 
first ascended to the bench, he must have 
been a gentler, kinder man. But at this stage 
of his career, the milk of human kindness 
had long curdled in his breast. Not that his 
knowledge of the law was wonting. No, the 
problem was his heavy-handed style utilized 
primarily to keep his calendar of cases mov- 
ing along at what he considered an accept- 
able rate of speed. Toward that end, he was 
not averse to shaping the progress of a trial in 
the direction he believed it should be going. 
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Those traits and his demeanor of unap- 
proachability to lawyers like myself—who 
often appeared before him—made me yearn 
for his retirement. I hoped it would not be 
too far in the future. I wondered whether 
many judges, like most lawyers I knew, 
anticipated they would work for the next 
hundred years or until they died, whichever 
came first. 

As I settled in, I could hear the young 
lawyer reciting a quotation that I recognized, 
attributed to Martin Neimoller, a German 
clergyman during Hitler's rise to power. 

“In Germany they came first for the 
Communists. 

And I didn’t speak up because I wasn't a 
communist. 

Then they came for the Jews. 

And I didn’t speak up because I wasn’t a 
Jew. 

Then they came for the trade unionists. 

And I didn’t speak up because I wasn't a 
unionist. 

Then they came for the Catholics. 

And I didnt speak because I was a 
Protestant. 

Then they came for me. 

And by that time, no one was left to 
speak up.” 

I had always loosely interpreted that quo- 
tation to stand for the proposition that if you 
never tried to help, you didn’t deserve to 
complain. However, I wondered what rele- 
vance it would have to a jury in a civil case in 
an American courtroom. I listened more 
closely. What the young lawyer's delivery 
lacked in eloquence, he seemed to make up 
for in zeal. He addressed the jury in an 
earnest tone of voice. 

His “lordship” (I am a fan of the fictitious 
English barrister, Horace Rumpole, created 
by Sir John Mortimer), MacGruder, looked 
on with a scowl on his face I recognized from 
past experience. The scowl indicated his 


HONORABLE 


MENTION 


The Results Are In! 


In 2007 the Publications Committee 
of the State Bar sponsored its Fifth 
Annual Fiction Writing Competition. 
Ten submissions were received and 
judged by a panel of six committee 


members. A submission that earned 
honorable mention is published in this 
edition of the Journal. The third, sec- 
ond, and first place stories will appear in 
the next three editions of the Journal, 
respectively. 


patience was being put upon by what he 
considered to be a lawyer's far ranging 
attempts to seem erudite by dragging in 
prose MacGruder deemed irrelevant to the 
issues in the case. At one point, an objection 
was made on the basis of lack of relevancy by 
the opposition lawyer whom I recognized 
from past experience. I knew him to be 
someone the greater portion of whose prac- 
tice was devoted to representing defendants 
insured by various insurance companies by 
whom he was retained. 

“No, I will allow it,” ruled MacGruder, in 
a tone of exaggerated tolerance in response to 
the objection. “On summation, the court 
may allow greater latitude in comments 
made by plaintiff’s counsel than would oth- 
erwise be permitted.” 

“Ouch!” I thought to myself, old 
MacGruder just ruled in favor of the young 
lawyer for the plaintiff, with southern finesse 
equivalent to complimenting a young 
woman by telling her she didn’t look so fat 
anymore. 

Most of the jurors were receiving the 
young lawyer's closing statements with blank 
looks on their faces; the remaining ones were 
staring impassively into the middle distance. 
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That was not a good sign, I thought. The rest 
of his summation, although it seemed to 
cover all aspects of a generic personal injury 
negligence case, did not seem to be making 
any deep impression on the individual 
jurors—eight men and four women. I 
mused that this time of month was the end 
of the trial term and the panel of people left 
from which to pick prospective jurors prob- 
ably contained some disgruntled persons 
who resented being picked over and rejected 
for service in prior jury cases. 

Throughout it all, a middle aged pleasant 
looking woman seated at plaintiff’s counsel 
table who I guessed was the plaintiff, looked 
on with avid interest. To me, she appeared to 
be dressed in a manner and wearing more 
makeup than appropriate for a woman her 
age—but hey, who was I to criticize! It was 
her day in court. 

From the closing arguments of the 
lawyers on both sides, I was able to grasp a 
fairly comprehensive perspective of the case: 
the plaintiff was a driver of a car who had 
been injured when the car she was driving 
was struck by the defendant's vehicle at an 
intersection. A stop sign governed traffic 
coming from the defendant’s direction; but 
he claimed that he had stopped, then pro- 
ceeded, and was already making a left turn 
into the plaintiff's direction of travel when 
he saw her for the first time. The liability 
aspect of the case appeared to favor the plain- 
uiff’s case in that the defendant, if he looked 
after stopping at the stop sign should have 
seen the plaintiff's car approaching. 
Therefore, who was at fault did not seem to 
me to be the big issue. On the other hand, 
the injuries sustained by the plaintiff and the 
damages to which she could be entitled did 
appear to’ be very much an issue. I under- 
stood the reasoning behind the young 
lawyer's warning reference of silent acquies- 
cence to the cumulative incremental perse- 
cution by the Nazis. It was an appeal to the 
jury’s collective conscience not to minimize 
his client’s pain and suffering because some- 
day in the future those jurors might be seek- 
ing monetary damages for their own injuries 
which were now being trivialized by a scoff 
ing defense lawyer. The young lawyer's argu- 
ment, I thought, was a bit of a stretch with 
this judge and this jury—but who was I to 
criticize another lawyer for trying to reach 
beyond his grasp. 

I remembered early on in my career in 
another jurisdiction prosecuting a personal 
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injury negligence case between two refugees 
that had emigrated from Russia, which I had 
fashioned around the little used legal liabili- 
ty theory of “danger invites rescue.” The 
plaintiff had been a passenger in the defen- 
dant’s car when it developed a flat tire. The 
defendant in a scene reminiscent of an old 
Laurel and Hardy movie had undertaken the 
task of changing the tire while the passenger 
looked on. Because of the amateurish man- 
ner in which the car had been jacked up to 
remove the offending 
tire, the car began to 
slip off the vertical 
plane while the driver 
was within the zone of 
danger. Heeding the 
call of distress of his 
driver, the plaintiff, 
without thinking, 
answered the sum- 
mons to rescue by 
grabbing the jack and 
trying to stabilize it, 
resulting in serious 
injury to his hand. 
The application of my 
legal theory to the 
facts in the case, I 
remembered, was 
ridiculed by defense 
counsel and got short 
shrift from the trial 
judge as well. The sad 
memory of that expe- 
rience had mercifully 
dimmed with time, 
although I remember 
with clarity a moment 
of levity lightening 
the pain when the 
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court stenographer stopped the proceedings 
to ascertain the exact spelling of the word, 
“Oy!” The word was the “excited utterance 
which the plaintiff cried out at the moment 
of injury. Though there was some confusion 
about the spelling, there was no doubt that 
the word qualified as an evidentiary excep- 
tion to the hearsay rule. 

The defense lawyer now was making his 
closing statement. His name was Labelle. He 
was bombastic, and his delivery was heavy 
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with sarcasm. Somehow, he subtly insinuat- 
ed the suggestion that the plaintiff was, with 
the connivance of her lawyer, exaggerating 
her pain and suffering FAR beyond the triv- 
ial injury she had sustained in the accident— 
and if she was injured at all, it was as a result 
of an injury sustained five years earlier which 
she was blaming on the automobile accident. 
There were a few objections made by the 
young lawyer to remarks which were 
improper and inflammatory that caused 
MacGruder to give a tepid admonishment 
and plain-vanilla generic curative instruc- 
tions to the jury. I thought Labelle had 
stepped over the line in personally attacking 
the young lawyer and a motion for mistrial 
should have been made. Such a motion 
might have helped on the appeal of the “train 
wreck” I was beginning to see looming up 
ahead. 

Before Milord MacGruder began his 
charging instructions to the jury I had the 
opportunity to leave the courtroom and go 
back to my office before the courtroom 
doors were locked while they jury deliberat- 
ed; but it had been a hard week and I did not 
relish going back just then to whatever new 
problems awaited me. His instructions to the 
jury were fairly standard for this type of case, 
although there was some heated argument 
over plaintiff's request to charge on the 
“thin-skulled plaintiff” rule which deals with 
an aggravation of a pre-existing underlying 
dormant weakness—an underlying weakness 
that predisposes the injured party to a greater 
injury than that which would have been sus- 
tained by a healthy plaintiff due to defen- 
dant’s negligence. 

After the jury had been charged, they 
were excused in order to deliberate and good 
old Hon. MacGruder had left the court- 
room. I approached the young lawyer, intro- 
duced myself, and complimented him on his 
work. Hell, it didn’t cost anything and I 
could feel his pain and frustration. 

“What do you think?” he asked. 

So now I was expected to become some 
sort of legal ancient mariner giving advice to 
a wedding guest. “I don’t know. Anyone who 
says he never lost a case is either lying or has 
only tried one case,” I answered trying to 
gently prepare him for the “train wreck” that 
I perceived to be coming closer. 

He looked at me inquisitively, “I suppose 
it shows. I haven't tried too many cases.” 

Older lawyers like to exchange “war sto- 
ries” with their younger colleagues, and I was 
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no exception. Besides, I had begun to warm 
up to the role of lawyer ancient mariner. 

“Look,” I said. “When I tried my first case 
I was nervous as hell even though I had spent 
weeks preparing. If there is such a thing, | 
over prepared. When the verdict came in | 
was delighted. The amount awarded as dam- 
ages was not magnificent, but it was a lot 
more than I had been offered in settlement. 
After that, flushed with confidence at my 
success, I tried two more cases with gratifying 
results. The next case I tried, though, I lost, 
as well as two subsequent cases. After that I 
spent a lot of time trying to figure out what 
was wrong. It wasn't until I won a minor traf 
fic offense trial that I realized what the prob- 
lem was. It occurred to me that I was not the 
kind of person who was a natural born sales- 
man; that the first few times at trial I believed 
passionately in my clients and the merits of 
their respective cases. After that, intoxicated 
with victory, I sort of sacrificed substance to 
form attempting to reduce my performance 
to a method or formula which had proven 
successful in the past. The difference between 
the lost cases and the traffic offense win was 
that in the latter case I believed in my client's 
cause and empathized with his plight. From 
then on, I never took a successful outcome 
for granted, nor underestimated my adver- 
saries. I also learned, in time, that you have to 
be flexible and innovative as the need arises, 
but above all, you must sell your client’s case 
to the jury. I can’t say I always won after that, 
but my lifetime batting average is not too 
bad.” 

The young lawyer’s expression bright- 
ened. He had heard the words dealing with 
passionate belief in your case and innovation 
and creativity, but I’m not sure he heard the 
part about hard work, salesmanship, and 
never taking anything for granted. 

“I turned down a $50,000 offer before 
trial. My client has at least one herniated disc, 
among other injuries. Her case is worth 
more,” he said, sounding a little apologetic. 

Like Kenny Rogers used to sing, “You 
gotta know when to hold ‘em, know when to 
fold ‘em...” 

He didn’t seem too interested in my coun- 
try music ballad wisdom. I flashed on those 
few times in the past when I had turned 
down an offer in settlement only to have the 
jury come back with less than the offer, or 
worse, nothing at all. 

At that point, the plaintiff herself inter- 
rupted our conversation, and the young 


lawyer busied himself in conversation with 
her for the next ten minutes. Before we could 
resume our conversation, the court officer 
announced that the jury had reached a ver- 
dict, and in short order dear old MacGruder 
returned to the judges’ bench, and then the 
jury filed in and resumed their former seats. 
They hadn't been out long. That also was an 
unfavorable portent. 

verdict?” 


“Have you reached a 


MacGruder intoned to the foreman of the 
jury. 

“We have Your Honor.” 

“Was the plaintiff injured as a proximate 
result of the negligence of the defendant?” 

“We answer yes.” 

“Did the plaintiff, by his own negligence, 
contribute to the accident?” 

“No.” 

“Were the injuries and consequent dam- 
ages claimed by the plaintiff proximately 
caused by the defendant?” 

ees: 

“How much do you award in damages?” 

“We find in the sum of $15,000 in favor 
of the plaintiff against the defendant.” 

The jury had awarded nothing for pain 
and suffering; only for out-of-pocket medical 
and other miscellaneous expenses. 

The young lawyer’ face took on an 
expression of many emotions, the most obvi- 
ous of which was chagrin. 

“But that’s the exact amount of the special 
damages,” he mumbled incredulously, refer- 
ring to the total amount of medical and hos- 
pital bills for treatment and tests, drug bills, 
and lost earnings. 

The “train wreck” had arrived. In sympa- 
thy for the plaintiff's injuries, my mind 
flashed back to a period in the past when I 
had done a flurry of medical malpractice 
cases during which time I always imagined I 
was suffering from the same injuries or mal- 
adies my clients were suffering; except, of 
course, for pregnancy and birth complica- 
tions. 

Now I really felt the young lawyer’s and 
his client’s pain. 

As the young lawyer was leaving the room 
with his disconsolate client, MacGruder sent 
for me and entered his chambers. To my sur- 
prise, and unlike our previous meetings, his 
conversation was almost collegiate. This was 
making me nervous. 

“Sit down. It’s been a long week,” he said, 
motioning me to a well-worn couch. I sat. 


“Too bad you had to sit through that 
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waste of time in the court room just now. 
People expect judges to have unlimited 
patience in the courtroom, but we're only 
human and patience often wears thin. For 
instance, what, really, did that business about 
the Nazis have to do with that case?” He 
looked at me expectantly. 

Again, I flashed back in time to when I 
was much younger. It was the first matrimo- 
nial case I had ever tried. I represented the 
wife, the mother of a good friend, who was 
seeking a legal separation from her husband, 
who had decided to find the comfort and 
solace conspicuously absent from the marital 
home, in the arms of a mistress. The presid- 
ing judge was a no-nonsense tyrant with a 
reputation for citing lawyers for contempt, 
even though he never followed through with 
a contempt citation (I later found out). 

His Honor had already decided in his 
own mind to decide in favor of my client. 
Unfortunately for me, he had not confided 
his plan to me, or if he did, I was too inex- 
perienced to read his signals. | kept making 
legitimate objections to exhibits and testimo- 
ny he was admitting into the record, which 
he was probably doing in an attempt to has- 
ten the pace of what he deemed was already 
a foregone conclusion. Finally, in exaspera- 
tion, he exclaimed to me, “sit down and shut 
up, or I will cite you for contempt of court.” 

I didn’t and he did. “Counselor, I hereby 
order you to show cause on next Tuesday at 
9:30 a.m. in this courtroom why you should 
not be held in contempt of court for your 
behavior in my courtroom.” I could feel my 
bowels beginning to liquefy, and I had 
visions of losing my license to practice law 
flying away like a big black bird disappearing 
beyond the horizon. 

After retaining the oldest lawyer I knew at 
the time, an associate who was 30 years 
younger than I am now, we both appeared 
on the appointed time and place to show 
cause why I should not be cited for con- 
tempt. “Well, counselor,” (I don’t think he 
even remembered my name), “what do you 
have to say for yourself?” said my tormentor. 

“Apologize,” whispered my lawyer friend. 

“For what?” I whispered back. 

“Never mind, just apologize.” 

“Your Honor, I am sorry that I disturbed 
the order and decorum of your court and 
apologize for my outburst,” was all I could 
think of to say. 

“All right, then. Behave yourself and don’t 
let it happen again. My order to show cause 
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is negated.” 

His Honor turned his attention to other 
business of the court and I left in the com- 
pany of my lawyer, a sadder but wiser man. 
It was some consolation to find out two years 
later that His Honor had been forced to 
resign from the bench for improper conduct 
and other offenses. 

With that memory in mind, I looked at 
MacGruder, who was facing me now, half 
sitting on his desktop with one foot on the 
floor and the other dangling over the floor. 
History seemed to be repeating itself in a sit- 
uation where I had to choose between the 
safety of expediency or the danger of speak- 
ing my mind. I had no idea what I was going 
to say until I actually spoke. 

“Judge, I half agree with you that the 
silent acquiescence of the German people 
before World War II has very little relevancy 
to the trial youre talking about, but I think 
that young lawyer’s attempt to use the alle- 
gory as an argument to bolster his case was 
novel and worthy of more tolerance than 
you accorded it. Also, was it really worthy of 
you to have let opposition counsel impugn 


plaintiff's lawyer's integrity and honesty 


without a curative instruction on improper 
comment to defense?” There is more that I 
wanted to say, but my more political self real- 
ized I had said too much already. A wrong 
had been done to the young lawyer and, in 
my opinion, judicial error had been commit- 
ted on more than one score during the 
course of the trial. I choked off further com- 
ment, counseling myself with the thought of 
the repeated adage that that’s what appellate 
courts are for, trying to curtain off the 
knowledge from my conscience that appeals 
are costly, time consuming. Also, they are 
argued on the record of the trial minutes, 
which is unable to reflect a judge’s demeanor, 
attitude, sarcasm, tone of voice, and other 
subtleties which can prejudice a jury. 

MacGruder looked at me somewhat non- 
plused. He didnt really expect me to disagree 
with him, and he didn’t know how and 
whether to respond. 

“Well, I find your remarks interesting” 
his lips said, but his eyes were telling a dif- 
ferent story. “If you are right, and I don’t 
think you are, I guess that’s what appeals are 
for.” 

“About your infant's compromise applica- 
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tion,” he began, changing the subject, “I see 
that the petitioner is the older sister of the 
child. Why didn’t the father or mother bring 
on the application?” 

“That’s because the father is dead and the 
mother is in a long term drug rehabilitation 
facility. The background was explained in the 
papers seeking appointment of the adult sis- 
ter.” 

“T see,” he said. “Just the same, I'd like you 
to incorporate those facts into the compro- 
mise papers as well.” 

By the way,” he said looking straight into 
my eyes, speaking slowly and deliberately, 
drawing out each word for dramatic impact, 
“you do know that I have discretion to 
reduce your attorney's fee on the infant's 
compromise below the usual one-third of the 
recovery? In reading your summary of servic- 
es rendered in your papers, I think that in 
view of the services rendered, one-third 
might be a bit high.” 

I looked calmly back into his eyes, 
resolved not to give him the satisfaction of 
having me complain or try to argue him out 
of reducing my fee. 

“However, though I could do so, I’m not 
going to reduce the percentage of fee,” he 
intoned, trying to impress on me who was 
the boss in his courtroom. “Amplify your 
papers to reflect the information we've dis- 
cussed and get the completed version back to 
me as soon as possible.” He paused. “Unless 
there is something else you want to discuss, 
you are free to leave now,” he said dismissing 
me from his chambers. 

I walked out of the courtroom into the 
fading daylight thinking about the events of 
the afternoon and my conversation with the 
young lawyer. I wondered how much erosion 
or enhancement of his enthusiasm and cre- 
ativity would occur in the succeeding years 
by today’s experience and future agonies of 
defeat and ecstasies of victory, to borrow a 
sport's idiom. Outside, the temperature was 
dropping and dusk and cold were stealthily 
creeping in like a panther silently stalking his 
prey. 

Walking to my car, the irony occurred to 
me of my being intimidated into partial 
silence against speaking out to a bully who 
had tried to ridicule a young lawyer who was 
trying to express himself. Maybe, I thought, 
I should plan on retiring before I die—or at 
least within the next couple of years. 

When I got home a little earlier than 
usual, my wife met me at the door. 
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“Anything wrong? You're home early.” 

“No, nothing is wrong, but I’ve had a 
strange day.” 

“Really? Well, take the garbage out, and 
when you come back you can tell me all 
about it while we eat supper.” 

Later that night, after we had settled in, 
my wife (as wives are wont to do) pried the 
details of my afternoon’s humiliation out of 
me. We had been married long enough for 
our being in love to mature into loving one 
another. She had been a very young bride, by 
today’s standards, but it had amazed me how 
much the potential for growth of under- 
standing and depth of insight I had invari- 
ably glimpsed when we first fell in love had 
grown over the years. Along with such 
growth had emerged a poised, ambitious, 
confident, spirited woman where once had 
been a naive sweet thing. I liked the meta- 
morphosis. 

Since getting married she had completed 
her education with a masters in education 
and was teaching English in a local high 
school. 

“Look,” she said, “you have been treated 
badly and you had to eat some humble pie. 

That’s a fact. But you feel you are a cow- 
ard because you submitted to the indignity: 
that’s not a fact. There’s a short story by 
Robert Louis Stevenson in which the main 
character keeps trying to assuage his guilt to 
himself and the authorities for a murder he 
committed. He recounts all the adversity he 
has endured during his life and all the gradu- 
ally more egregious offenses he has commit- 
ted over time driven by need or opportunity. 
He consoles himself by insisting that he ts 
not a murderer, but simply a man who has 
done increasingly more serious criminal acts. 
The story poses the philosophical problem of 
at what point in time does a person's acts or 
omissions cease to be mere character traits 
and instead define him? That’s what you are 
doing here. Just because you feel you've done 
a cowardly act here and there because of 
expediency and practicality doesn’t make you 
a coward any more than the commission of a 
courageous act in a lifetime necessarily makes 
a man a hero. Stop beating yourself up. 
You're giving yourself two headaches for the 
price of one. Life forces us to make compro- 
mises once in a while, and the person who 
keeps as much of his integrity as possible at 
the end of his life wins the game.” 

When she finished I stared at her in awe 
with equal parts of admiration, affection, and 


respect that I suppose were showing in the 
expression on my face. 

“When did you get so wise,” I asked. She 
met my gaze, cocked her head, and smiled 
prettily. I kissed her with the ardor of a man 
in love with his wife. 

“Come to bed,” she said. | complied. = 


Elliot Zemek of Fuquay Varina has been 
practicing law for 45 years and is now semi- 
retired. 
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TRUS? ACCOUNILING 


Brunos Top Tips for Tip Top Trust Accounting 


By BRUNO DEMOLLI 


Proposed Rule Amendments Respond 
to Paperless Banking 

As predicted in my last article, proposed 
amendments to the trust account recordkeep- 
ing and reconciliation requirements in Rule 
1.15, Safekeeping Property, of the Rules of 
Professional Conduct, appear in the article on 
rule amendments on page 59 of this Journal. 
The proposed amendments are the product of 
the State Bar’s Paperless Banking Committee, 
which has worked diligently for over six 
months to understand the changes in banking 
procedures wrought by the move to eliminate 
paper checks from the monetary system and 
the effect of these changes on trust accounting 
requirements. The committee sought practi- 
cal responses to the changed environment 
while it worked to insure that the rules require 
lawyers to maintain records and follow proce- 
dures necessary to protect client funds. 

The trust accounting rules have, to date, 
relied upon cancelled checks as the principal 
records of trust account disbursements. See 
e.g. Rule 1.15-3(a)(2) (check drawn on a gen- 
eral trust account must show the amount, 
date, recipient of the disbursement, and the 
client balance against which the check is 
drawn). However, paper checks are being 
eliminated from the banking system by two 
things: Check 21, the federal act that went 
into effect three years ago; and the automated 
clearing house (“ACH”) network in which 
banks! participate voluntarily. 

Check 21, as explained in my article in the 
Winter 2004 Journal, eliminates the require- 
ment that checks be physically presented for 
payment and gives electronic versions of 
checks the same legal validity as the original 
paper checks. Check 21 allows banks to 
process a check electronically and send the 
customer a digitally-imaged “substitute 
check” instead of sending back the original 
canceled check. The original paper check is 
held or destroyed by any bank in the collec- 
tion chain. Check 21 provides that a special 
paper copy of an electronic image of a check, 


called a “substitute check,” is the legal equiva- 
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lent of the original paper check for the pur- 
pose of proving that a payment was made. 
Most banks will supply substitute checks 
upon request and may charge a fee for substi- 
tute checks. 

The ACH network, as explained in my 
article in the last edition of the Journal, is the 
nationwide system of electronic funds trans- 
fers governed by the National Automated 
Clearing House Association (“NACHA”), a 
federation of more than 12,000 financial 
institutions as well as regional clearing houses 
around the country. Payments typically made 
by ACH include direct deposit of payroll, 
Social Security, other government benefits 
and tax refunds; direct payment of consumer 
bills such as mortgages and utility bills; busi- 
ness-to-business payments; e-checks; e-com- 
merce payments; and federal, state, and local 
tax payments. It is increasingly more common 
for businesses to convert check payments into 
ACH transactions for processing. Check con- 
versions are governed by NACHA’s Operating 
Rules which permit check conversions for 
checks drawn on consumer accounts, but not 
for business account checks meeting certain 
requirements. If a debit or credit to an 
account is initiated through the ACH net- 
work, the bank will possess only the transac- 
tion data that is required to be submitted into 
the ACH system with respect to the transac- 
tion, typically: the transaction amount, the 
date the transaction was initiated through 
ACH, the name of the originating entity and 
the originating bank, and a reference number. 
The customer’s monthly bank statement will 
reflect the date, amount, and originating enti- 
ty as a line item entry on the statement for any 
ACH transactions into or out of the cus- 
tomer'’s account for that month. 

The Paperless Banking Committee deter- 
mined that the record keeping requirements 
for trust accounts did not need to be changed 
in response to Check 21 because substitute 
checks provide satisfactory documentation of 
disbursements from a trust account regardless 


of whether the substitute check is provided by 


the bank in a paper or electronic format. 
However, the committee was concerned that 
unauthorized ACH conversions, by eliminat- 
ing the paper check, may eliminate the 
lawyer's only record of the client balance 
against which the check was drawn. This 
information must be noted on the check, pur- 
suant to Rule 1.15-3(a)(2), to document dis- 
bursements of the funds of individual clients. 

To reduce the possibility of unauthorized 
ACH check conversions, the proposed 
amendments to the trust accounting rules 
require all general trust accounts, dedicated 
trust accounts, and fiduciary accounts to use 
business-size checks with an Auxiliary On-Us 
field in the MICR (magnetic ink character 
recognition) line of the check. See proposed 
amendments to Rule 1.15-3(a). NACHA 
rules state that a check is ineligible for ACH 
conversion if the check contains the Auxiliary 
On-Us field, which is an additional field that 
appears to the left of the bank’s routing num- 
ber in the MICR line (to accommodate the 
field, the check must be longer than six inch- 
es). Most unauthorized ACH conversions of 
trust account checks will be prevented by the 
required use of business-size checks for all 
trust accounts. 

Unauthorized ACH conversions may 
occur, on occasion, despite the use of the larg- 
Therefore, the 
Paperless Banking Committee's proposed 


er business-size checks. 


amendments to the trust accounting rules 
include the requirement that the balance of a 
general trust account, as shown on the lawyer's 
records, be reconciled on a monthly basis with 
the current bank statement balance. See pro- 
posed amendment to Rule1.15-3(e). This is a 
significant addition to a lawyer's responsibili- 
ties which are currently limited to quarterly 
reconciliations. (Remember, however, that 
quarterly reconciliations require individual 
client balances to be totaled and reconciled 
to the bank statement balance.) In addition 
to being a sound financial practice, monthly 
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POD TA UPDATE 


IOLTA Update 


Financial 

We continue to record strong income 
totals for 2007, and we hope to improve on 
last year’s income—the highest in NC IOLTA 
history at just under $4.5 million. For the first 
quarter, we recorded more than $1.1 mil- 
lion—a 12% increase over last year at that 
time. In part, that increase can be attributed 
to a renegotiated policy with SunTrust Bank 
from which we project an additional 
$300,000 for 2007. We are also receiving 
increased interest income due to higher inter- 
est rates on our State Treasurer’s account and 
because we are carrying a larger balance in that 
account. 


Grants 

For 2007, NC IOUTA is administering a 
record $3.8 million in grants and offering an 
additional $110,000 in matching grant funds. 
Increased income has also allowed the trustees 
to replenish the IOLTA reserve fund to $1.5 
million. Grant applications for 2008 will be 
available in mid-summer and are due back to 
NC IOLTA by October 1 for consideration in 


early December. 


State Funds 

NC IOLTA is distributing over $4 mil- 
lion in state funds for legal aid programs 
annually. In addition, NC IOLTA received 
over $17,000 in funds from class action 
residuals to be distributed for legal aid. 


Future Plans 

The Chief Justice’s Equal Access to Justice 
Commission has identified moving to a 
mandatory IOLTA program as a priority as it 
is seen to be an excellent way to provide addi- 
tional support for North Carolina's access to 
justice community and programs. The State 
Bar Council has asked the North Carolina 
Supreme Court to consider establishing a 
mandatory program. The program's staff and 
trustees are working with State Bar leadership 
to draft rules for implementation of a com- 
prehensive or mandatory IOLTA program 
should it be established. 
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New Participants 
Your Interest Does Make a 
Difference! 

Participation in IOLTA does not 
affect a lawyer’s trust account prac- 
tices and never affects the principal 
balance of the account. The partici- 
pating bank calculates and remits all 
accumulated interest, less service 
charges, directly to IOLTA. Lawyers 
still retain complete discretion to 
determine whether a trust deposit is 
of sufficient size or duration to jus- 
tify placement in a separate interest 
bearing account for a client. 

To learn more about the IOLTA 
program or to become a participant, 
please call the IOLTA office at 
919/828-0477. 

Thank you to the following 
attorneys and firms who have joined 
the NC IOLTA Program since April 
2007. 

Adams Law Firm, Monroe 

Adams, Burge and Boughman, PLLC, 
Fayetteville 

Anderson Terpening PLLC, Charlotte 
Barber & Falcone, PLLC, Pittsboro 
Bentham, Monica L., PLLC, Greensboro 
Blackwell, David Roy, PC, Garner 
Bledso, Joseph A., Raleigh 

Botek Law Firm, PLLC, Charlotte 

Boyer, Julie C., Roxboro 

Bretzmann & Aldridge, LLP. High Point 
Bullard, Ruby Warren, Fayetteville 
Cheuvront, Steven M., Morganton 

Davis Hartman Wright, PLLC, New Bern 
Davis, W. Leon, PC, Charlotte 

DeBrun, Brian, PLLC, Charlotte 

Ezzell, Meredith P, Wilmington 

Farmer, Ben, Jamestown 

Fields Law Firm, PLLC, Asheboro 

Fine, J. Andrew, Durham 

Fink & Hayes, PLLC, Charlotte 

Flores, Noe L., Asheville 

Foster, Pamela W.,, High Point 

Gay & Jackson, LLP Zebulon 


Greene e Wilson, PA, New Bern 
Hargrove, Nora Henry, Wilmington 
Helms, William H., Monroe 

Horn, Michelle D. Graham 

Horne Law Firm, PLLC, Wilmington 
Jensen, Michael E., Charlotte 

Johnson, Greg, Mars Hill 

Joines & Greene, Wilkesboro 

Knott & Berger, LLC, Raleigh 

Lane & Marsigli, PLLC, Rocky Mount 
Ludwig, Carol E., Scotland Neck 
Mansfield Law Firm, PLLC, Lumberton 
Matthews, Lynn A., PA, Dunn 
McKenzie, David, Durham 
Monroe-Jenkins, Toni 1, Durham 
Nydick, Douglas Miron, Durham 
Palmer, Lyana G., Wilmington 

Peltz, Law Firm, PLLC, Asheville 
Pleasant, Thomas W., Fayetteville 
Quay, Cindi M., Law Office of, New Bern 
Quick & Jackson, Thomasville 
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LOLTA UPDATE 


Why Would Anyone Not Participate in IOLTA? 


Bie HavVeEel vent PAU RYS Tak ¥ 


tions about the program for non-participants. 


The question asked most often, however, 
has come from participating attorneys— 
"Why would anyone zot participate in 
IOLTA?” These attorneys understand that 
participation in the IOLTA program requires 
none of their time or money, but does help 
meet the directive in the preamble to the 
Bar's Rules of Professional Conduct that 
“[elvery lawyer ...should support the provi- 
sion of legal services to the disadvantaged.” 
Over its history, NC IOLTA has made over 
$50 million in grants to support civil legal 
aid for the indigent and for other programs 
that improve the administration of justice. 

No Administrative Burden. Over the last 
ten years, we have increased our participa- 
tion from 59% to 75% of eligible North 
Carolina attorneys. We have assured attor- 
neys—and sometimes secretaries or firm 
administrators—that participation will not 
cause an administrative burden to the law 
office as the attorney only has to complete 
the IOLTA decision form. The bank calcu- 
lates and remits all accumulated interest, less 
general service charges directly to IOLTA. 
Participation in IOLTA does not affect a 
lawyer's trust account practices and never 
affects the principal balance of the account. 
Participation in IOLTA has no connection 
to the State Bar’s random audit program as 
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ver the past ten years, as I have worked with NC IOLTA 


staff and trustees to educate North Carolina attorneys 


about IOLTA and encourage more of them to partici- 


pate in the program, I have answered a number of ques- 


attorneys whose trust accounts are to be 
audited are chosen at random from the offi- 
cial membership record for each judicial dis- 
trict bar. 

No Detriment to Clients. No client loses 
funds due to IOLTA because IOLTA 
accounts only hold funds that cannot gener- 
ate net interest on an individual client’s 
funds. A lawyer always maintains the discre- 
tion (even in states where IOLTA is manda- 
tory) to place client funds in a dedicated 
trust account (i.e. one that is maintained for 
the sole benefit of a single client or transac- 
tion) when he or she believes that the funds 
can earn net interest (over and above the 
expense of setting up and maintaining the 
account) for that client. Attorneys do not 
have to notify each client of participation in 
IOLTA. The North Carolina Supreme 
Court has approved the posting of a Client 
Notice Certificate—provided by IOLTA— 
in the law firm’s office to explain the pro- 
gram to clients. 

Grants Support Equal Access to Justice 
throughout NC. As noted in the preamble 
to the Revised Rules of Professional 
Conduct, the efforts of individual lawyers in 
private practice not being sufficient to pro- 
vide equal access to justice for those who 
cannot afford adequate legal counsel, the Bar 


and the government have established other 
programs that work to do so. IOLTA grants 
to such programs help discharge the respon- 
sibility of the Bar and individual lawyers to 
support efforts to meet these needs. IOLTA 
grants also support court improvement proj- 
ects, judicial education programs, and organ- 
izations that represent at-risk children or vic- 
tims of domestic abuse. In making grants, 
the IOLTA trustees are mindful of the fact 
that IOLTA funds come from lawyers 
throughout the state and that benefits of the 
grant funds should be felt throughout the 
state. IOLTA grants help support legal aid 
organizations that reach every county in the 
state of North Carolina through local offices. 
In the early 1990s, IOLTA was instrumental 
in establishing Volunteer Lawyer Programs 
across the state to coordinate local pro bono 
services of private attorneys. Such programs 
now reach every county in the state and are 
supported annually by IOLTA grants. A 
number of other IOLTA grants fund organi- 
zations that provide their services on a 
statewide basis. 

Some IOLTA grants are specifically desig- 
nated to benefit the more rural areas of 
North Carolina. For example, since 1992 the 
IOLTA trustees have been providing attor- 
neys to underserved rural areas of North 
Carolina through the Clifton W. Everett 
Fellowship, now funding two fellows annu- 
ally. Another example is the rural incentive 
allocation that IOLTA has included in a 
grant to legal aid for a number of years. The 
IOLTA grant allocates funds to rural pro- 
grams that can raise $10 per lawyer through 
their annual Access to Justice campaign. 

Questions? If you have a question or con- 
cern that has kept you from participating in 
NC IOLTA, please contact us by phone 
(919-828-0477) or 


(iolta@ncbar.com) so we can assist you. 


e-mail 


Evelyn Pursley is the executive director of 
IOLTA. 
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Specialization Redux 


Ring 1h. WeeOwienG Iki Sitoirip JD 


y wife is a psychiatrist. She 
tells me that I have “trust 
issues.” I believe her 

because she’s board certi- 
fied. So do her other patients. 

I wasn’t always suspicious. For most of my 
life | tended to accept things at face value. 
Then, several years ago a coworker upon 
whom I am highly dependent! violated my 
trust. She offered me what appeared to be a 
delicious homemade chocolate chip cookie. 
Having no reason to suspect her of treachery, 
I unhesitatingly took a big bite. Imagine my 
disappointment and disgust when I realized 
that the “chips,” which were deceptively 
brown and scarcely wrinkled, were in actual- 
ity raisins. I was devastated, partly because of 
her infidelity, but mostly because of her casu- 
al willingness to impair a fellow lawyer's con- 
fidence in the integrity of our country’s food 
supply. If people can’t rely upon cookies to be 
what they appear to be, what are they sup- 
posed to think about really ambiguous foods 
like potted meat and liver pudding? 

Adding insult to injury, I was stripped of 
what remained of my trusting nature a cou- 
ple of years later by one of the major com- 
mercial airlines. My wife and I were returning 
from vacation abroad on a flight that was 
somewhat delayed. We had a close connec- 
tion to make in Boston and knew we would 
have to hustle to a distant terminal if we were 
going to have any chance of catching the last 
flight back to RDU. When we deplaned, we 
immediately checked the nearby bank of tel- 
evision screens showing the status of depart- 
ing flights, and were pleasantly surprised to 
see that our planes departure had been 
delayed for 45 minutes. We heaved a sigh of 
relief, eased back on the throttle, and decided 
we would amble over to Terminal F after hav- 
ing consumed a restorative beverage at a 
handy Starbucks. Thereafter, in the fullness of 
time, but comfortably before the “resched- 
uled” time of departure, we reached Gate 36, 
only to find that our plane had already taken 
off in the general direction of Morrisville in 
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accordance with the original schedule! I 
approached the airline’s agent at the gate in a 
state of jet-lagged and caffeinated stupefac- 
tion, demanding that an appropriate con- 
veyance be immediately summoned. When 
no accommodation was offered, I pointed 
out that the closed circuit TV, visible 
throughout the airport, had plainly indicated 
that the time of departure had been set back 
and that we had justifiably relied upon that 
information. It was then that I was informed 
that the televised message was “unofficial,” 
was provided only as a “convenience,” and 
was always subject to “change.” I was, accord- 
ing to the airline, a sucker for having believed 
them. Believe me, I won't make that mistake 
again. 

Having been burned so badly and so 
often, it should not be surprising that I have 
“trust issues.” I’m very skeptical when it 
comes to baseball’s home run records, news- 
paper accounts of disciplinary proceedings, 
and potted meat. I am particularly wary 
when it comes to lawyer advertising. It’s not 
that I object to that species of commercial 
speech. I freely confess its constitutional char- 
acter and understand that it can be informa- 
tive as well as persuasive. Unfortunately, how- 
ever, it generally comes with no external indi- 
cia of reliability. No one, save the advertiser, 
vouches for the substance or significance of 
the advertisement. The consumer, who 1s 
often relatively unsophisticated, is simply on 
his own—except when the advertiser is a 
board certified specialist. The beautiful thing 
about the State Bar's specialization program 1s 
that certification is a meaningful and objec- 
tive determination by an agency of the state 
of North Carolina that a particular individual 
has satisfied certain criteria indicative of true 
expertise in a discrete area of law. If and when 
such information is included in publicity 
concerning a lawyer, something honest and 
credible is communicated, and the odds of a 
potential client's making an informed, and 
wise, choice of counsel are actually improved. 

Some years ago I wrote another article in 


the Journal expressing this same opinion. I 
examined some of the reasons why eligible 
lawyers ought to seek certification and why 
all lawyers ought to support the concept and 
the program. I attempted to refute some of 
the most common objections to certification. 
Since I still hold the same views and the tim- 
ing is propitious, this being the programs 
20th anniversary, I thought I might try my 
hand at advocacy one more time. 

As you may know, the specialization pro- 
gram had its genesis in a report of an ad hoc 
committee of the council in January of 1982. 
That committee was charged with the 
responsibility of reviewing various proposals 
to improve the proficiency of attorneys and 
the delivery of legal services to the public. In 
particular, the committee studied mandatory 
continuing legal education, specialization, 
and advertising. After 18 months of study, 
the committee concluded that the State Bar's 
goals could best be attained by adopting a 
plan for the certification of specialists in vari- 
ous fields of law. Attached to its report was a 
draft of a Plan of Legal Specialization which, 
after some modification, was ultimately 
adopted in the fall of 1982. The purpose of 
the program, which has never been altered, 
was stated in the plan’s first section. It reads as 
follows: 

The purpose of this plan of certified legal 
specialization is to assist in the delivery of 
legal services to the public by identifying 
to the public those lawyers who have 
demonstrated special knowledge, skill, 
and proficiency in a specific field, allow- 
ing the public to more closely match their 
needs with available services; and to 
improve the competency of the bar by 
establishing an additional incentive for 
lawyers to participate in continuing legal 
education and meet the other require- 
ments of specialization. 

It is somewhat ironic that, at this moment 
in the profession’s history when the ideal of 
professionalism has taken on an almost sacred 
quality, a program established to promote 
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competency still seems, to me at least, to be 
somewhat underappreciated. Regardless of 
whether satisfaction of the certification crite- 
ria ensures or even evidences “special” com- 
petence, it seems likely on an intuitive basis 
that there is real professional value in the 
striving. By taking extraordinary amounts of 
continuing legal education, by pursuing a 
single area of practice to the exclusion of oth- 
ers, by daring to submit to a searching review 
by one’s peers, and by preparing for a rigorous 
examination, a lawyer can scarcely avoid 
being improved. Indeed, most lawyers who 
have been through the process, with or with- 
out success, claim to have profited greatly 
from the experience. That being the case, the 
question arises, how can a program which 
fosters a more competent bar and, to that 
extent, a more professional bar, be undeserv- 
ing of wholehearted support? 

That question ought not be considered 
entirely apart from a discussion of the pro- 
gram’s second purpose: assisting in the deliv- 
ery of legal services by helping members of 
the public identify attorneys qualified to 
serve their needs. The specialization program 
performs this function by generating conclu- 
sions about competency called “certifica- 
tions.” The issue is, of course, whether such 
certifications are helpful to prospective con- 
sumers of legal services Although there is lit- 
tle authority on the subject, there is good 
reason to suppose that consumers are bene- 
fited by the information inherent in certifi- 
cation. After all, most people in North 
Carolina are still personally unfamiliar with 
lawyers. Even those who have had some con- 
tact with the profession, perhaps in connec- 
tion with a real property conveyance or traf- 
fic ticket, generally have no real understand- 
ing of who is qualified to do what. While 
many people, particularly those in small 
towns, can still rely upon references and rep- 
utation to select a lawyer, a growing number, 
perhaps a majority of our fellow citizens, 
haven't a clue. So they turn to advertising, 
find direction. 
Unfortunately, lawyer advertising is, for the 


hoping to some 
most part, an informational wasteland, a 
cacophonous riot of pap, signifying little 
other than willingness and availability. As 
was noted above, certification is about the 
only kind of “advertisable” information that 
is invested with the credibility of the state. A 
consumer with a tricky immigration prob- 
lem can, for instance, identify a lawyer with 
a demonstrated and recognized level of rele- 
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vant expertise quite readily by referring to a 
claim of certification in the yellow pages. 
The lawyer selected on that basis may not be 
the best lawyer for that client. Indeed, there 
may be many other practitioners at hand 
who are just as competent. But, it is undeni- 
able that the consumer has been enabled to 
make an informed decision, rather than a 
random selection. While it is certainly possi- 
ble that the choice may, for any number of 
reasons, prove to be unfortunate, the likeli- 
hood of the consumer’s getting an appropri- 
ate lawyer has at least been increased, | 
would submit, by the specialization pro- 
gram. 

But is the Board of Legal Specialization 
really able to discriminate between those 
with “special” competence and “ordinary” 
lawyers? I am inclined to believe that some 
lawyers are more capable than others in 
regard to virtually any area of practice you 
can name. This is obvious to the members of 
the State Bar’s Grievance Committee, to all 
of the malpractice carriers in the market, and 
to any lawyer who has ever been called upon 
to make a referral for a friend. Is it possible 
to separate the sheep from the goats on the 
basis of the certification criteria? Well, it is 
not an exact science, but yes, it is possible. 
The requirements are demanding. The satis- 
faction of any one of them is some indication 
of special competency. The satisfaction of 
more than one is substantial evidence. The 
satisfaction of them all fully warrants certifi- 
cation. Adding credibility to the process are 
the decision makers themselves. Each certifi- 
cation decision is made upon the recom- 
mendation of a specialty committee com- 
posed of acknowledged experts in the field 
who are committed to insuring that the cre- 
dential has meaning and is not demeaned by 
the certification of unqualified applicants. 
The integrity of the process can be verified 
by a casual scan of the roster of certified spe- 
cialists which includes over 600 of North 
Carolina’s best lawyers. 

Of course, every critic of the program 
knows of at least one specialist who is patent- 
ly incompetent or unprofessional and should 
never have been certified. These “mistakes” 
are regarded as proof of the folly of the entire 
enterprise. Nothing could be further from 
the truth. As with any human endeavor, 
errors and anomalous results are inevitable. 
The bar admissions process is a good exam- 
ple. Each year the Board of Law Examiners 
admits several dozen people who are ulti- 


mately suspended or disbarred from the 
practice. For good reason we have never 
found in this sobering realization any cause 
to stop licensing lawyers. Quite the contrary, 
we justifiably celebrate our high standards of 
character and integrity and regularly invite 
the public to rely upon them. The fact of the 
matter is that the overwhelming majority of 
certified specialists are very well qualified. 
That a few undeserving persons may have 
somehow successfully negotiated the require- 
ments for certification is regrettable, but 
quite beside the point. Every time an ordi- 
nary consumer factors certification into his 
or her choice of a lawyer, the chance of mak- 
ing a good decision increases. 

It is perfectly legitimate to question 
whether the creation of a particular area of 
specialty is in the public interest. For 
instance, if consumers, particularly unso- 
phisticated consumers, are generally able to 
identify suitable counsel in workers’ com- 
pensation cases, there may be no need to 
invest the time, energy, and money necessary 
to expand the program in that area. My guess 
is, however, that there are a great many vic- 
tims of industrial accidents who could use a 
little meaningful information bearing upon 
the relative merits of those contending for 
their legal business. That need may not be so 
great in regard to some of the other areas of 
specialty which have been or may be pro- 
posed. Corporate law is a good example. 
Although it is relatively easy to define and a 
lot of attorneys who specialize in it, most 
prospective corporate clients are sophisticat- 
ed consumers of legal services. They are 
probably not in need of advice from the State 
Bar as to the qualifications of corporate 
lawyers. The same might be said of hospital 
law or environmental law. 

It is also fair to question whether a pro- 
posed specialty, as defined, is really meaning- 
ful. If an area of practice is so broad that a 
consumer is likely to have difficulty finding 
among those certified someone with relevant 
expertise, then the purpose of certification is 
defeated. Those who objected to the creation 
of a specialty in civil trial advocacy had a very 
valid point in this regard. The variety of civil 
litigation is so great and the substantive pred- 
icate so vast that one may fairly ask whether 
such a certification of expertise would have 
had any meaning for most prospective 
clients. After all, information which is 
descriptive of everyone identifies no one. 
Civil trial advocacy was for this reason prob- 
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ably not a very good idea for a specialty. A 
personal injury law specialty might have 
made more sense. 

What about the complaint that special- 
ization is unfair or unwise because a great 
many competent practitioners in rural areas 
cannot satisfy the criteria relating to substan- 
tial involvement? This criticism seems to 
have at least two aspects. In the first place, it 
embodies a fundamental objection to elitism 
within the profession and, indeed, the cul- 
ture as a whole. Many lawyers do not like the 
fact that the State Bar appears to prefer some 
lawyers to others. They see the game as hav- 
ing been rigged to make it impossible for 
every competent lawyer to be certified. In 
their minds, the specialty committees want 
to certify only those few lawyers who are like 
themselves, creating in the process an exclu- 
sive club for the elite. Personally, I suspect no 
one of impure motives, but I do think it is 
true that so long as substantial involvement 
in the area of specialty is a criterion of certi- 
fication, it will be necessary to discriminate 
to some extent against the generalist. The 
key to developing a credible program which 
will benefit the public and enjoy the support 
of the bar is to set a standard for involvement 
which is reasonable. Throughout the pro- 
gram’s existence there has been tension 
between the specialty committees, which 
naturally desire the highest of standards, and 
the board, which seeks to broaden participa- 
tion in the program. In most cases, this ten- 
sion has resulted in negotiation and compro- 
mise, frequently along lines suggested by 
members of the bar in response to published 
proposals. This process is healthy and ought 
to be encouraged. 

It is also argued that certification disad- 
vantages rural lawyers who, though compe- 
tent to handle cases in specialty areas, lose 
local business to specialists located in larger 
cities. To credit this argument you have to 
accept two premises: first, that specialists do 
in fact siphon off significant legal business 
and second, that it is more important that 
local general practitioners be protected eco- 
nomically than it is that consumers receive 
credible information concerning the qualifi- 
cations of lawyers. 

What about the first premise? Does local 
legal business flee to specialists in the big 
cities? Before addressing this difficult ques- 
tion, it is worth noting that there are quite a 
few certified specialists in small-town North 
Carolina. Although specialists are concen- 
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trated in the metropolitan areas, there are 
certified specialists in Aberdeen, Smithfield, 
Oxford, Hendersonville, Banner Elk, 
Windsor, Kenansville, and Yadkinville, to 
mention a few charming but out of the way 
places. This should not surprise sophisticated 
observers of the profession. The fact is you 
can find de facto specialists virtually any- 
where these days. And where there is special- 
ization in fact, there can almost certainly be 
certification. To my knowledge there exist no 
studies as to how certification has affected 
the distribution of legal work in North 
Carolina or elsewhere. Undoubtedly, some 
cases have been lost locally, but Iam unaware 
of any significant case migration or any eco- 
nomic casualties attributable purely to certi- 
fication. Indeed, given the close-knit charac- 
ter of many small towns and the relative 
prominence of most small town lawyers, it 
seems likely that people in the provinces 
might be more inclined to start their search 
for representation at church, or at work, or 
on Main Street than in the yellow pages. If 
that is true, the “threat” to small-town 
lawyers who are by circumstance obliged to 
be generalists may be non-existent. 

But suppose that rural lawyers are being 
hurt economically by certification. If that 
could be demonstrated, one might argue 
that the public interest would be well served 
by curtailing the specialization program. 
Most would agree that it is in the public 
interest that lawyers be amply distributed 
throughout the state and that any govern- 
mental activity which makes it inordinately 
difficult to make a living as a small town 
lawyer ought to be suspect. Even so, one 
wonders about the wisdom of limiting infor- 
mation to accomplish an economic objec- 
tive. Given the myriad tools available to the 
government to influence commerce, it is 
almost unthinkable that the state of North 
Carolina should turn to censorship to advan- 
tage one group of competitors over another, 
all at the expense of the consumer. In a free 
market economy, is there ever a virtue in 
consumer ignorance? 

It has also been suggested that support for 
certification is, in effect, support for lawyer 
advertising. For those who believe that 
advertising is unprofessional, there is no suf- 
ficient reason for the State Bar to foster a 
program designed to generate information 
for publication. For many people, the main- 
tenance of the certification program is proof 
of our complicity with the advertisers. By 


certifying lawyers as specialists, we encourage 
them to advertise. 

They are right of course. The specializa- 
tion program does actively seek the publica- 
tion of the information it produces. It is 
probably true as well that some lawyers, hav- 
ing been. certified, are more likely to adver- 
tise than before. So what? Lawyer advertising 
is here to stay. Whether we like it or not, it 
enjoys First Amendment protection and it’s 
not going away. It won't go away because it’s 
effective. Consumers are paying attention 
and, unfortunately, they are selecting counsel 
on the basis of it. This is lamentable because 
there is very little information in most lawyer 
advertising upon which a consumer might 
reliably base his or her choice of counsel. The 
problem with most lawyer advertising is that 
it is empty, devoid of significant content. 
The State Bar’s most constructive response to 
the problem of lawyer advertising during the 
past 20 years has been the specialization pro- 
gram. Thanks to the unstinting efforts of the 
Board of Legal Specialization and the various 
specialty committees, consumers have access 
to at least one kind of information they can 
count on. If the State Bar were to get out of 
the certification business, it wouldn't dimin- 
ish lawyer advertising, it would just make it 
worse. 

When the State Bar conducted a scientif- 
ic survey of public opinion concerning 
lawyer advertising in 1996, hundreds of con- 
sumers were asked whether they would find 
it useful to have lawyers certified by the state 
if qualified by experience and training. An 
overwhelming majority, 75%, said they 
would find such information useful. Nearly 
60% of those responding said that they 
would favor “expanding the program to 
cover additional specialty areas, such as per- 
sonal injury law.” That is not surprising. 
Every consumer knows he or she is better off 
with more information rather than less. 
Lawyers know this too. As a self-regulating 
profession, our primary obligation is to gov- 
ern in the public’s interest. The specialization 
program fills the bill admirably in that it 
facilitates the intelligent selection of counsel 
and it encourages competence. It is deserving 
of your support--and your trust. = 


L. Thomas Lunsford LI is the executive direc- 
tor of the North Carolina State Bar. 


Endnote 


1. She was and continues to be counsel to the State Bar's 
Ethics Committee. 
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Joyce Watkins King 


Each quarter, the works of a different contemporary 
North Carolina artist are displayed in the storefront win- 
dows of State Bar building. The artworks enhance the exte- 


rior of our building and provide visual interest to pedestri- 


ans passing by on Fayetteville Street. The State Bar is grate- 
ful to The Collectors Gallery (successor to the Raleigh 
Contemporary Gallery), the artists’ representative, for 
arranging this loan program. The Collectors Gallery is a 
full service gallery that represents national, regional, and 
North Carolina artists, and provides residential and com- 
mercial consulting. Readers who want to know more 
about an artist may contact Rory Parnell or Megg Rader at 


Raleigh, NC 27601 


TCG; 323% Blake 
(919.828.6500). 


Street, 


Joyce Watkins King is a native North 
Carolinian, born and raised in Oxford. 
Raleigh has been her home since 1975 when 
she accepted a full scholarship to the College of 
Design at NC State University. She has devot- 
ed most of her professional life to work in mar- 
keting, graphic design, the arts, and develop- 
ment for nonprofit organizations. Since 1993 
her designs have been recognized with 12 
regional and 36 national design awards. 

In addition to a BA degree in 
Visual 
Design/Product Design, she holds a mater’s 


Environmental 


Design — and 


degree in Management, also from NC State. 
Joyce has taken courses at Penland School in 
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metal smithing, photojournalism, printmak- 
ing, and mixed media painting. 

During the past nine years Joyce has had 14 
solo shows in North Carolina. Her work has 
been included in more than 100 local and 
regional juried group exhibitions, and two 
national exhibitions. Her work is represented 
in many private, corporate, and institutional 
collections in the Triangle area including 
Meredith College and SAS. 

Until recently Joyce’s media of choice have 
been acrylics, oils, and black and white pho- 
tography, and her work has been largely repre- 
sentational. That changed in 2004 when she 
took a class from Clarence Morgan at the 
Penland School in mixed media 
painting. Since that time Joyce has 
been working in a variety of media 
creating mostly abstract composi- 
tions. She enjoys this more interac- 
tive style of “painting,” exploring art 
making in its most basic forms— 
making marks and shapes in juxtapo- 
sition to one another, constantly 
reacting to what exists and what is 
evolving on the page: patterns, 
rhythms, colors, and shapes. Mixed 
media pieces allow her to explore the 
incorporation of found objects, pho- 
tographs, commercial images, papers, 
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wood veneers, and more into her composi- 


tions. She delights in creating something 
entirely new and beautiful from items that 
would typically be discarded, appealing to a 
desire to recycle things and give them new life. 
Many of her recent works involve a technique 
she developed of layering found images and 
then removing them, leaving partial imprints, 
much like a public display space for posters 
and flyers looks after many cycles of things 
being added and removed. The somewhat 
weathered effect implies the passage of time 
and layers of meaning. 

Most recently Joyce has been incorporating 
a very ancient painting technique in her work: 
encaustic or hot beeswax and resin mixed with 
oil paint. This medium’s unique flowing prop- 
erties have allowed her to incorporate the ele- 
ment of controlled “chance” into her work, 
freeing her even more from the rules of objec- 
tive painting. 

With abstract imagery there is no particu- 
lar meaning assigned to the work. It is up to 
each individual viewer to search for their own 
meanings and connections in the work. “T like 
that each person can see something different 
and respond to the painting from their own 
unique viewpoint, and they can see different 
things each time they view the work,” says 
Joyce. = 


55 


LAWYER AS SUS TAN CE 


Being Present 


BY DON (GAR ROLL 


More and more we are told that the 
antidote to our speeded up lifestyles is to 
be fully in the present moment. How does 
our legal culture behave in relation to this 
question of being in the now? Our broader 
culture is focused intensely on avoiding 
uncomfortable feelings. Most lawyers learn 
fairly quickly how to deal with the rough 
and tumble of the adversary system. 
Because of this we may use up our emo- 
tional coping strategies in one area of our 
lives and avoid our feelings in another. 
Most problems with depression and addic- 
tion spring, at least in part, from an uncon- 
scious need to repress feelings or to mood 
alter in order to avoid feelings. Statistics 
show the legal profession has mental health 
and addiction issues to a greater degree 
than the broader culture. We as lawyers 
seem to be trying to escape the now to a 
greater degree than the culture at large. 

Why all this energy into escaping the 
present? First, there is a lot of opportunity 
for emotional chaos in being present. 
Being present requires acceptance of the 
ups and downs of life. Acute emotional 
trauma like the loss of a loved one, or long 
term chronic stress, can set up reactive psy- 
chological patterns that are very destructive 
to health. A high degree of psychological 
distress reflects a lot of underlying pain and 
our body’s natural defensive reaction is to 
tell us we don't want to be present. Being 
here is too painful. 

Paradoxically we are also being told that 
the answer to our stress and mood altering 
addictions is to be more present, to be 
where we are trying to escape. Are we run- 
ning from being present? It is easy as a 
lawyer to develop a life where we are always 
rushing from being late to one appoint- 
ment to being late to the next. Technology, 
the pace of life, and the pressures of prac- 
tice all lend themselves to leading a life so 
rushed we never really get to experience 
being present in it. This kind of lifestyle 


leads to burnout, to feeling that one has 
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lost touch with the soul, with purpose. 

Yet while a distressed lawyer may be 
more likely to be addicted or depressed, 
this lawyer is also more likely to do yoga, to 
have a mindfulness meditation practice, or 
even be involved in mindfulness therapy. 
The pressures of practice are pushing us 
into finding solutions in the present. 

If we are set on escaping the present 
moment, we are also struggling to bring 
ourselves into the moment. It is a little like 
Pogo explaining, “I have met the enemy 
and it is me.” I have met the problem and 
it is the solution. ' 

What is the now? We all have some 
experience of being in a spacious connect- 


ed place of equanimity. Scientists tell us — 


our experience of the now is defined by a 
certain neuro-psychological state with spe- 
cific types of brain wave patterns. We have 
all been there, but the question seems to be 
how much time do we spend there. And 
being impatient, as we are, we don’t want 
to spend years meditating to get a more 
sustained experience of the now. 

So how do we get there more? Say you 
are fishing at your favorite fishing hole. 
There is a part of being fully present that 
appreciates the experience that is being 
had. Not only do you see the long late 
afternoon yellow rays of the sun reflecting 
on the water and the water bugs by your 
cork, but you have an awareness of a light 
breeze stirring in the tops of the big maple 
you're sitting under and the faint smell of 
honeysuckle from the far bank. When the 
cork submerges your reaction is not 
abrupt, but a silky smooth response that 
keeps the fish on the hook. You are grateful 
for being right where you are. It may not 
be profound awareness, but it is pretty 
good. 

If you have brought the office with you 
in your head, or the worries about your 
children or when your wife is going to get 
back from the west coast, then the experi- 
ence is different. 


PROGRAM 


» ff 
FRIENDS PALS 


Somehow we cannot be fully in the 
present if the experience of the present cir- 
cumstances isn’t enough, even though it is 
all that is. 

So far, from our fishing example we 
glean three components of being in the 
“now” 

1. Focused attention on what is at hand. 

2. Awareness of the experience 

3. Practicing gratitude 

While we can always experience any one 
or more of these aspects of being present 
spontaneously, none of them happen fre- 
quently on their own. Consider being in 
the now like being a professional basketball 
player. What goes into the making of the 
player are the patterns of training the play- 
er has. If you want to lead your life, rather 
than letting your life lead you, if you want 
to be present in the game of life here are 
the basic practices for bringing the “in the 
moment’ fishing trip experience into your 
daily life. 

1. Practice being focused. You might do 
this by developing a yoga practice or doing 
a form of martial arts like aikido. 

2. Practice being aware. Mindfulness 
meditation is a good practice for this. And 
the martial arts training will help with 
awareness also. 

3. Practice gratitude. There are several 
ways to do this. The easiest way is to do a 
daily gratitude list. This simple practice 
can have profound effects. 

These are core trainings to be present. 
But how you are in the game is still the 
challenge. Most therapists will tell you 
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nothing is harder to treat with therapy than 
people's schedules. If your schedule runs 
your life so you don't have time to do basic 
life training then you are probably hiding 
in your schedule. You can't be present and 
hide the self at the same time. 

The now is experienced in being coura- 
geously present as who we are. Ways to sur- 
vive can become internal patterns of cop- 
ing, that are frozen into a false reality by 
our schedules. It is almost always impossi- 
ble to be present with a self you don’t like, 
or in a place you don’t want to be. 

Our 


Courage, like freedom, is something you 


fourth practice is courage. 
have to want. Courage is required to 
embrace who you are in your perfect 
imperfection, to embrace the reality of 
where you are when you would like to be 
elsewhere, to bend your schedule to do 
your practices. 

The practice of being in the now is not 
about being comfortable, though once you 
are there it can bring profound peace. It 
takes courage to face down fear and loneli- 
ness and to embrace them. What is a good 
practice for courage? This is difficult 
because there are many aspects to courage. 
Courage to surrender to the help of others. 
Courage to defend resolutely. Courage to 
be patient and persistent. 

Learn to practice courage. Practice it in 
being honest in accepting the past. We 
cant be in the present until the past lets us 
go. You may want to develop a Check Out 
Lady Practice. Simply have the courage to 


reach out to others, ask the harried check 
out lady if she is having a nice day. In those 
situations in which fear arises in you, prac- 
tice meeting it energetically head on. Use 
the Marine tactic - attack the trouble 
directly. Don’t run from fear, let it be a sig- 
nal that moves you toward it. 

The fifth practice to put in place to 
strengthen your ability to be in the now is 
to have a Blessing practice. Learn to see 
and expressively appreciate those who give 
meaning to your life - people you supervise 
at work and of course your family. Things 
in nature, a tree or a flower, which have 
beauty from their sense of being, all have a 
generative quality. Appreciation is genera- 
tive. Developing your skills of expressive 
appreciation will heighten your ability to 
be in the moment. 

Reading about these five practices will 
probably not be of much help to you - will 
not move your life more into the now 
without a little outside help. No team, no 
solo athletic performer, like a runner or 
boxer or golf pro, dares to be in the game 
without a coach. 

If you would like to be more present in 
your life but your schedule has you in a 
bind, or my description of these five prac- 
tices does not motivate you, hire a coach. 
We are move motivated, do a better job, 
are more in the present if we have someone 
enrolled to help hold the focus of our ener- 
gy in the task of trying to live our lives 
more skillfully. There are many profession- 
al coaches now just for lawyers. We take 


twelve hours of CLE every year as the min- 
imum of training to assure our competen- 
cy as lawyers. We might want to consider 
twelve hours of coaching each year to 
assure our competence as a person, to be 
more present in your own life. After all the 
present is all we really have, and that is, as 
the saying goes, “it is called the present 
because it is a gift.” 


Six Practices to be Present 
1. Practice being focused 
2. Practice being aware 
3. Practice gratitude 
4, Practice Courage 
5. Have a Blessing Practice 


6. Have a Coach @ 


The North Carolina Lawyer Assistance 
Program 1s a confidential program of assis- 
tance for all North Carolina lawyers. The 
Lawyer Assistance Program addresses alco- 
holism, other addictions, depression, and 
other mental health problems. The LAP has 
two committees of lawyer volunteers who 
assist other lawyers: the PALS Committee and 
FRIENDS Committee. If you are a North 
Carolina lawyer, judge, or law student and 
would like 
www.nclap.org or call toll free: Don Carroll 
(for Charlotte and areas west) at 1-800-720- 
7257, Towanda Garner (in the Piedmont 
area) at 1-877-570-0991 or Ed Ward (for 
Raleigh and down east) at 1-877-627-3743. 
Don is the author of ‘A Lawyer's Guide to 
Healing” published by Hazelden. 


more information go to 


Trust Accounting (cont.) 


reconciliation to the bank statement will 
insure that unauthorized ACH) conversions 
recorded on the bank statement are discovered 
at a time when the lawyer may remember the 
disbursement and still be able to obtain the 
check from the bank. 

It is anticipated that ACH transactions, 
such as direct payment from a trust account, 
will be demanded by clients or third parties 
(e.g., the registrar of deeds or clerk of court) to 
increase the efficiency of the collection and 
return process. For this reason, the proposed 
amendments do not prohibit authorized 
ACH transactions initiated by the lawyer. 
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However, the proposed amendments expand 

the record keeping requirements for all 

authorizations to transfer or disburse funds 

from a trust account by requiring a lawyer to 

retain 
all instructions or authorizations to trans- 
fer, disburse, or withdraw funds from the 
trust account (including electronic trans- 
fers or debits), or a written or electronic 
record of any such transfer, disbursement 
or withdrawal showing the amount, date, 
and recipient of the transfer or disburse- 
ment, and, in the case of a general trust 
account, also showing the name of the 
client or other person to whom the funds 
belong. 

See proposed amendments to Rule 1.15- 


3(b)(3). 

I have reviewed only the proposed amend- 
ments to the trust accounting rules that will 
impact a lawyer’s routine management of his 
or her trust account. If you have comments 
on these, or any of the other proposed amend- 
ments to the rules, please submit them to the 
bar. The Paperless Banking Committee, along 
with the State Bar Council, wants to be sure 
that the amended rules will protect client 
funds while not unreasonably burdening 
lawyers. 


Endnote 


1. The term “bank” is used for convenience to include all 
types of financial institutions (banks, savings & loans, 
savings banks, and credit unions). 


oy, 


THE DISCIPLINARY DEPARIMENT 


Lawyers Receive Professional Discipline 


Disbarments 

Michael B. Nifong, formerly district 
attorney in Durham, was disbarred by the 
DHC. The DHC found that Nifong had 
concealed exculpatory evidence from 
defendants in a criminal case, lied to the 
court on multiple occasions about the 
exculpatory evidence, and made dozens of 
improper extrajudicial statements to the 
news media. 


Suspensions & Stayed Suspensions 

Garey Ballance, a former district court 
judge from Warren County, failed to file 
timely tax returns and utilized the funds of 
a non-profit for which he was a fiduciary 
for unauthorized purposes. Ballance’s law 
license was suspended for five years. 

The DHC activated the 2004 suspen- 
sion of Raleigh lawyer Mohammed 
Shyllon for failing to comply with terms of 
his stayed suspension, which required him 
to provide a full accounting of previous 
activities in his trust account. The case did 
not involve misappropriation of entrusted 


funds. 


Censures 

Durham lawyer J. Wesley Covington 
was censured by the Grievance Committee 
for engaging in a conflict of interest, failing 
to provide his clients with adequate infor- 
mation to make informed decisions, per- 
mitting a third party who paid his fee to 
make decisions regarding the clients’ repre- 
sentation and thereby engaging in conduct 
prejudicial to the administration of justice. 


Reprimands 

Asheville lawyer Clarke K. Wittstruck 
was reprimanded for neglecting and failing 
to communicate with two clients and for 
failing to respond to the Grievance 
Committee's inquiries. 

Stephen Manzano of Charlotte was 
reprimanded by the Grievance Committee. 
After he was discharged as co-counsel in a 
domestic case, Manzano failed to return 
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confidential client documents and instead 
attempted, unsuccessfully, to reveal the 
documents to his client’s parents in order 
to damage the client’s reputation and cred- 
ibility with her parents. 
Richard Broadnax, 
Reidsville, was reprimanded for failing to 


formerly of 


respond to the Grievance Committee's 
Letter of Notice. Broadnax is currently 
serving two consecutive active suspensions 
of his law license for unrelated misconduct. 

Raleigh lawyer Richard Schwartz was 
reprimanded by the Grievance Committee. 
Schwartz was retained by a local school 
board to investigate alleged assaultive con- 
duct by high school students. Schwartz 
conducted interviews of several alleged vic- 
tims. Rather than make it clear to the 
interviewees and their parents that he had 
a preexisting attorney-client relationship 
with the school board and was giving 
advice to the school board about the mat- 
ter being investigated, he created the 
impression that he was conducting an 
independent investigation. Schwartz also 
lead the district attorney to believe there 
was no evidence that a felony occurred 
when in fact there was evidence, which 
Schwartz deemed incredible, that, if true, 
would constitute felony sexual offense. 
Schwartz misconduct was mitigated by his 
lack of prior discipline and apparent lack 
of dishonest motive. 


Notice of Intent to Seek 
Reinstatement 

Individuals who wish to note their con- 
currence with or opposition to this Petition 
should file written notice with the secretary 
of the State Bar, PO Box 25908, Raleigh, 
NC 27611, before November 1, 2007 (60 
days from publication). 

In the Matter of Reginald Scott 

By order dated May 25, 2000, the 
Disciplinary Hearing Commission disbarred 
the petitioner for misappropriating entrusted 


funds. = 


IOLTA (cont.) 


Reinhard, Steven I., Raleigh 

Sehgal Law Firm, PLLC, Wake Forest 
Speaks Law Firm, PC, Leland 

Sullivan & Williams, PLLC, Wilmington 
Sutton, Watsi M., Washington 

Tatum Law Firm, PLLC, Charlotte 
Taylor, Charles W., LI, Wilmington 
Taylor, Steven Kent, Cary 

Testa, Frank P, Charlotte 

Thornton, J. E., PA, Winston-Salem 
Vanhook, Danya Ledford, Sylva 

Wilkie, Lynn, Law Offices of; Lawndale 
Williams & Martelle, PLLC, Rutherfordton 
Winiker Law Firm, PLLC, Charlotte 
Zimmerman, Scott PR, Cary @ 


Bank News 


ft New Banks We are pleased to report the following banks have started participating 


in the NC IOLTA program since the last publication of the Journal: 


OBX Bank, Kitty Hawk 
Patriot State Bank, Fuquay-Varina 


Adding new banks across the state offers more opportunities for attorneys and firms to 


participate in the IOLTA program. 
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RULE AMENUOMENTIS 


Amendments Pending Approval of the Supreme Court 


At meetings on April 20, 2007, and July 
13, 2007, the council of the North 
Carolina State Bar voted to adopt the fol- 
lowing amendments for transmission to 
the North Carolina Supreme Court for 
approval. 


Amendments to Codify the 
Rulemaking Procedures of the State 
Bar 
O77 N: GA. Gi VTA, s Section 
Rulemaking Procedures 
Although the State Bar Council has 


consistently followed a specific procedure 


.1400, 


for adopting and amending the rules of the 
State Bar, the procedure itself was not pre- 
viously codified in the official rules of the 
State Bar. The new section of the State Bar 
rules sets forth the procedure. 


Amendments to Eliminate Outdated 
References to Fee Arbitration 

27 N.C.A.C. 1B, Section .0200, Rules 
Governing Judicial District Grievance 
Committees 

The amendments eliminate references 
to “fee arbitration” and replace them with 
references to “fee dispute resolution” con- 


sistent with earlier changes to the rules for 
the fee dispute resolution program. 


Amendments to the Certification 
Standards for the Criminal Law 


Specialty 

Dif mi GA Gd Saoections 22900 
Certification Standards for the Criminal 
Law Specialty 


The amendments clarify the examina- 
tion requirements for applicants for certifi- 
cation in the subspecialty of criminal 
appellate practice. 


Amendments to the Rules Concerning 
the Registration of Prepaid Legal 
Service Plans 

27 N.C.A.C. 1E, Section .0300, Rules 
Concerning Prepaid Legal Services Plans 

The amendments provide a procedure 
for the revocation of prepaid legal service 
plan registrations under certain circum- 
stances. Additional amendments increase 
clarity, conform the rules to existing prac- 
tice, and delete obsolete provisions. 


Amendment to the Rules of 
Professional Conduct to Conform to 


The Process 


Proposed amendments to the Rules 
of the North Carolina State Bar are pub- | 
lished for comment in the Journal. They | 

are considered for adoption by the | 


council at the succeeding quarterly | 


meeting. If adopted, they are submitted | 
to the North Carolina Supreme Court | 
for approval. Amendments become | 
effective upon approval by the court. | 
Unless otherwise noted, proposed | 
additions to rules are printed in bold | 
and underlined, deletions are inter- | 


| lined. 


Changes in Rules on Prepaid Legal 
Service Plans 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Rule 7.3 of the Rules of Professional 
Conduct is amended to conform the rule to 
the changes to the rules concerning the reg- 
istration of prepaid legal services plans refer- 
enced above. 


Proposed Amendments 


At its meeting on July 13, 2007, the 
council voted to publish the following pro- 
posed rule amendments for comment from 
the members of the bar. 


Proposed Amendments to the 
Procedures for the Administrative 
Committee 

DijimN GeAe Ga ee Section ms .0900% 
Procedures for Administrative Committee 

The proposed amendments, which were 
originally published in the last edition of the 
Journal, establish the prescribed procedure 
applicable to all situations in which the State 
Bar seeks to suspend a member for apparent 
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noncompliance with membership obliga- 
tions. Unfortunately, when previously pub- 
lished, paragraph (a) of Rule .0903, which is 
entirely new, was not shown in bold, under- 
lined print in the manner typically used to 
indicate new text. All of the proposed 
amendments to Rule .0903 are republished 
below. 


.0903 Suspension for Nempayment—of 


B) > 


Furrd—Assessment—or“Assessed_Costs;—or 
Bail Bile -Centif cy 


Statement Failure to Fulfill Obligations of 


Membership 
(a) Procedure for Enforcement of 


Obligations of Membershi 
Whenever _a member of the North 
Carolina State Bar fails to fulfill an obliga- 


tion of membership in the State Bar, 
whether established by the administrative 
rules of the State Bar or by statute, the 


member shall be subject to administrative 
suspension from membership pursuant to 
the procedure set forth in this rule; provid- 
ed, however, that the procedures for the 


investigation of and action upon alleged 
violations of the Rules of Professional 
Conduct by a member are set forth in sub- 


59 


chapter 1B of these rules and that no aspect 
of any procedure set forth in this rule shall 


ter tHrofthesetttes an obligation of mem- 
bership in the State Bar as established by 


be applicable to the State Bar's investigation 


the administrative rules of the State Bar or 


of or action upon alleged violations of the 


by statute, the secretary shall prepare a 


Rules of Professional Conduct by a mem- 
ber. 


(1) The following are examples of obli- 
gations of membership that will be 


enforced by administrative suspension. 


This list is illustrative and not exclusive: 


(A) Payment of the annual member- 
ship fee, including any associated late 


fee_and the surcharge as set forth in 
G.S. 84-34; 
(B) Payment of the annual Client 


Security Fund assessment; 


(C) Payment of the costs of a discipli- 
nary, disability, reinstatement, show 


cause, or other proceeding of the State 
Bar_as_ ordered by the chair of the 


Committee, the 


Grievance 


Disciplinary Hearing Commission, 
the secretary, or the council; 
(D) Filing of the certificate of insur- 


ance coverage as required in Rule 


.0204 of subchapter 1A of these rules; 


(E) Filing of a pro hac vice registration 


statement as required in Rule .0101 of 
subchapter 1H of these rules; and 


(EF) Filing of an annual report form and 


attending continuing legal education 


activities as required by Sections .1500 


and .1600 of subchapter 1D of these 
rules. 


fa} (b) Notice ef Overdttetees—Costs; 
Cettttrestes ot tasttrtrrcee Comeraee or Bre 
een eG 


Whenever it appears that a member has 


failed to comply, in a timely fashion, with 


thettlesteeardine paparentotthe antral 
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written notice 
44} directing the member to show cause, 
in writing, within 30 days of the date of 
service of the notice why he or she should 
not be suspended from the practice of 


law. ard 


beet: 

4b} (c) Service of the Notice 

The notice shall be served on the member 
pursuant to Rule 4 of the North Carolina 
Rules of Civil Procedure and may be served 
by a State Bar investigator or any other per- 
son authorized by Rule 4 of the North 
Carolina Rules of Civil Procedure to serve 
process. 

fe} (d) Entry of Order of Suspension 
Upon Failure to Respond to Notice to Show 
(Talise: 

Whenever a member fails to respond in 
writing within 30 days of the service of the 
notice to show cause upon the member, and 
it appears that the member has failed to 
comply with ehe+elesregardine-paymentof 
those atcatbersdp tee at tee tes 


vree-tesistratton statement an obligation of 
membership in the State Bar as established 


by the administrative rules of the State Bar 
or by statute, the council may enter an 
order suspending the member from the 
practice of law. The order shall be effective 
30 days after proof of service on the mem- 
ber. A copy of the order shall be served on 


the member pursuant to Rule 4 of the 


Comments 


The State Bar welcomes your com- 
ments regarding proposed amendments 
to the rules. Please send your written 
comments to L. Thomas Lunsford II, 
The North Carolina State Bar, PO Box 
25908, Raleigh, NC 27611. 


North Carolina Rules of Civil Procedure 
and may be served by a State Bar investiga- 
tor or any other person authorized by Rule 
4 of the North Carolina Rules of Civil 
Procedure to serve process. 
4 (e) Procedure Upon Submission of a 
Timely Response to a Notice to Show Cause 
(1) Consideration by Administrative 
Committee. 
If a member submits a written response 
to a notice to show cause within 30 days 
of the service of the notice upon the 
member, the Administrative Committee 
shall consider the matter at its next regu- 
larly scheduled meeting. The member 
may personally appear at the meeting 
and be heard, may be represented by 
counsel, and may offer witnesses and 
documents. The counsel may appear at 
the meeting on behalf of the State Bar 
and be heard, and may offer witnesses 
and documents. The burden of proof 
shall be upon the member to show cause 
by clear, cogent, and convincing evi- 
dence why the member should not be 
suspended from the practice of law for 


the apparent failure to eomphowiththe 
sttesreeatctite pastent of the aaa 


to ful- 
fill an obligation of membership in the 
State Bar as established by the adminis- 
trative rules of the State Bar or by 
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statute. 

(2) Recommendation of Administrative 
Committee 

The Administrative Committee shall 
determine whether the member has 
shown cause why the member should not 
be suspended. If the committee deter- 
mines that the member has failed to show 
cause, the committee shall recommend to 
the council that the member be suspend- 
ed. 

(3) Order of Suspension 

Upon the recommendation of the 
Administrative Committee, the council 
may enter an order suspending the mem- 
ber from the practice of law. The order 
shall be effective 30 days after proof of 
service on the member. A copy of the 
order shall be served on the member pur- 
suant to Rule 4 of the North Carolina 
Rules of Civil Procedure and may be 
served by a State Bar investigator or any 
other person authorized by Rule 4 of the 
North Carolina Rules of Civil Procedure 
to serve process. 


te} (f)Late Ferderefttembershipteess 
Arssessed-Costs-er-Certitteste-ottrstrrtitee 


> 


Coverage Compliance 
If a member tenders to—the—Nerth 


Carolia stare Barthes estberstip 


fulfills 
the obligation of membership before a sus- 
pension order is entered by the council, no 
order of suspension will be entered. 

(g) Administrative Suspension Pursuant 
to Statute. 

The provisions of this rule _notwith- 
standing, if any section of the North 
Carolina General Statutes requires suspen- 
sion of an occupational license, the proce- 
dure for suspension pursuant to such 
statute shall be as established by the statute. 


If no procedure_is established by said 
statute, then the procedures specified in this 


rule shall be followed. 


Proposed Amendment to Rules on 
Classes of Membership 


Dm NEG Gam Ae Sectionn 0200; 
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Membership—Annual Membership Fee 

Te eG 1), Section s:0700; 
Procedures for Administrative Committee 

The proposed amendments accommo- 
date revisions to N.C.G.S. §84-8 and §84- 
16 by providing procedures for inactive 
North Carolina lawyers and lawyers licensed 
in other jurisdictions to seek permission to 
practice pro bono on behalf of indigent per- 
sons under the auspices of nonprofit legal 
services organizations. 


Subchapter 1A, Section  .0200, 
Membership—Annual Membership Fee 


.0201 Classes of Membership 

(a) Two Classes of Membership 

Members of the North Carolina State Bar 
shall be divided into two classes: active mem- 
bers and inactive members. 


(b) Active Members 


(c) Inactive Members 

(1) The inactive members shall include: 
(A) all persons who have been admitted 
to the practice of law in North Carolina 
but who the council has found are not 
engaged in the practice of law or hold- 
ing themselves out as practicing attor- 
neys and who do not occupy any public 
or private position in which they may 
be called upon to give legal advice or 
counsel or to examine the law or to pass 
upon the legal effect of any act, docu- 
ment, or law, and_ 
(B) those persons granted emeritus 


pro bono status by the council and 
allowed to represent indigent clients 


on a pro bono basis under the super- 
vision of active members working for 


nonprofit corporations organized 
pursuant to Chapter 55A_of the 
General Statutes of North Carolina 
for the sole purpose of rendering 


legal services to indigents. 
(2) Inactive members of the North 


Carolina State Bar may not practice law, 


except as provided in this rule for per- 


sons granted emeritus pro bono status, 
and are exempt from payment of mem- 


bership dues during the period in which 


they are inactive members. For purposes 
of the State Bars membership records, 
the category of inactive members shall be 
further divided into the following subcat- 
egories: 


(A)4 Retired/nonpracticing 


This subcategory includes those mem- 
bers who are not engaged in the practice 
of law or holding themselves out as 
practicing attorneys and who are 
retired, hold positions unrelated to the 
practice of law, or practice law in other 
jurisdictions. 

(B)@} Disability inactive status 

This subcategory includes members 
who suffer from a mental or physical 
condition which significantly impairs 
the professional judgment, perform- 
ance, or competence of an attorney, as 
determined by the courts, the council, 


or the Disciplinary Hearing 
Commission. 

(C)B} Disciplinary suspensions/disbar- 
ments 


This subcategory includes those mem- 
bers who have been suspended from the 
practice of law or who have been dis- 
barred by the courts, the council, or the 
Disciplinary Hearing Commission for 
one or more violations of the Rules of 
Professional Conduct. 

(D) Administrative suspensions 
This subcategory includes those mem- 
bers who have been suspended from 
the practice of law, pursuant to the 
procedure set forth in Rule .0903 of 
subchapter 1D, for failure to fulfill 


the obligations of membership eom- 
aan ; 
Pa is ; e 


tron _paymentotmenbership tees or 
paymentoftatetees-pirstantete these 
ethos. 

(E) Emeritus pro bono status 

This subcategory includes those mem- 


bers who are permitted by the council 
to_represent indigent persons under 
the supervision of active members who 
are employed by nonprofit corpora- 
tions duly authorized to provide legal 
services to such persons. This status 
may be withdrawn by the council for 


good cause shown pursuant to the pro- 
cedure set forth in Rule .0903 of sub- 


chapter 1D. 


Subchapter 1D, Section .0900, 
Procedures for Administrative Committee 


.0901 Transfer to Inactive Status 
(a) Petition for Transfer to Inactive Status 


(b) Conditions Upon Transfer 
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No member may be voluntarily trans- 
ferred to disability-inactive status, ef 
retired/nonpracticing status, or emeritus pro 
bono status until: 

(1) the member has paid all membership 

fees, surcharges, Client Security Fund 

assessments, late fees, and costs assessed 
by the North Carolina State Bar or the 

Disciplinary Hearing Commission, as 

well as all past due fees, fines and penal- 

ties owed to the Board of Continuing 


Legal Education; amd 
(2) ether | diseist: 


pendte neste the ttrentber tare beet 
firalty—treselred the member _acknowl- 


edges that the member continues to be 
subject_to_ the Rules of Professional 


Conduct and to the disciplinary jurisdic- 
tion of the State Bar including jurisdic- 
tion in any pending matter before the 
Grievance _ Committee or _ the 
Disciplinary Hearing Commission; and, 
(3) in the case of a member seeking 
emeritus pro bono status, it is deter- 
mined _by _the _ Administrative 
Committee that the member is in good 


standing, is not the subject of any mat- 
ter_ pending before the Grievance 


Committee__or the Disciplinary 


Hearing Commission, and_ will be 
supervised by an active member 


employed by a nonprofit corporation 
qualified to render legal services _pur- 


suant to G.S. 84-5.1. 
(c) Order Transferring Member to 


Inactive Status 

Upon receipt of a petition which satisfies 
the provisions of Rule .0901(a) above, the 
council may, in its discretion, enter an order 
transferring the member to inactive status 
and, where appropriate, granting emeritus 
pro bono status. The order shall become 
effective immediately upon entry by the 
council. A copy of the order shall be mailed 


to the member. 


.0905 Pro Bono Practice by Out of State 
Lawyers 

(a) A_lawyer licensed to practice_in 
another state but not North Carolina who 
desires to provide legal services free_of 
charge to indigent persons may file a peti- 
tion with the secretary addressed to the 
council setting forth: 


(1) the petitioner’s name and address; 
(2) the state(s) in which the petitioner is 
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or has been licensed and the date(s) 


when the petitioner was licensed; 
(3)_the name of a member who is 


employed by a nonprofit corporation 
qualified to render legal services _pur- 
suant to G.S. 84-5.1 and has agreed to 
supervise the petitioner; and 

(4) any other matters pertinent to the 
petition as determined by the council. 
(b) Along with the petition, the _peti- 


tioner shall provide in writing: 
(1) a certificate of good standing from 


each jurisdiction in which the petition- 
er has been licensed; 


(2) a record of any professional disci- 
pline ever imposed against the _peti- 


tioner; 
(3) a_statement from the petitioner 
that the petitioner is submitting to the 


disciplinary jurisdiction of the North 
Carolina State Bar, and will be gov- 


erned by the North Carolina Rules of 
Professional Conduct in regard to any 


law practice authorized by the council 

in consequence of the petition; and 

(4) a statement from the member iden- 

tified in the petition agreeing to super- 

vise the petitioner in the provision of 
pro bono legal services exclusively for 
indigent persons. 

(c) The petition shall be referred to the 
Administrative Committee for review. 
After reviewing the petition and other 
pertinent information, the committee 
shall make a recommendation to the 
council regarding whether the petition 
should be granted. 

(d) Upon receipt of a_ petition and 
other information satisfying the _provi- 
sions this rule, the council may, in its dis- 
cretion, enter_an order permitting the 
petitioner to provide legal services to indi- 
gent persons on a pro basis under the 
supervision of a member employed by a 
nonprofit corporation qualified to render 


legal_services pursuant to G.S. 84-5.1. 
The order shall become effective immedi- 
ately upon entry by the council. A copy or 
the order shall be mailed to the petitioner 
and to the supervising member. No per- 
son permitted to practice _pursuant_to 
such an order shall pay any membership 
fee to the North Carolina State Bar or any 
district bar or any other charge ordinarily 
imposed upon active members, nor shall 
any such person be required to attend 
continuing legal education courses. 


(e) Permission to practice under this rule 
may be withdrawn by the council for good 
cause shown pursuant to the procedure set 
forth in Rule .0903 of this subchapter. 


Proposed Amendments to Rules on the 
Organization of Judicial District Bars 

Lie NG Ce atAy Section== 0900 
Organization of the Judicial District Bars 

The proposed amendments state the cor- 
rect amount of the late fee for delinquent 
payment of judicial district bar dues as estab- 
lished by N.C.G.S. §84-18.1. The proposed 
amendments also eliminate the incorrect 
inference that the State Bar grants waivers of 
the annual membership fee, and clarify that 
a district bar may waive the late fee upon a 
showing of good cause. 


.0902 Annual Membership Fee 

If a judicial district bar elects to assess an 
annual membership fee from its active mem- 
bers pursuant to N.C.G.S. §84-18.1(b), the 
following procedures shall apply: 

(a) Notice to State Bar. 


(d) Late Fee. Each judicial district bar 
may impose but shall not be required to 
impose a late fee of any amount not to 
exceed thirty fifteen dollars {$3000} 
($15.00) for non-payment of the annual 
membership fee on or before the stated 
delinquency date. 

(ec) Members Subject to Assessment. 


(f) Hardship Waivers. A judicial district 
bar may not grant any waiver from the obli- 
gation to pay the judicial district bar's annu- 


al membership fee or any late fee. #mtess-the 


hamsrer—regtrestine the were ts eratted a 
; hed ; ACN dea 
tether Cotte itt Ee tert tre 
parable-perted—A judicial district bar may 
waive the late fee upon a showing of good 


cause. 
(g) Reporting Delinquent Members to 
State Bar. 


Proposed Amendments to Model 
District Bar Bylaws 

27 N.C.A.C. 1A, Section .1000, Model 
Bylaws for Use by Judicial District Bars 

The proposed amendments add a stand- 
ing committee on professionalism to the 
model bylaw on the committees of a judicial 
district bar. 
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.1010 Committees 

(a) Standing committee(s): The standing 
committees shall be the Nominating 
Committee, Pro Bono Committee, Fee 
Dispute Resolution sored 
Grievance Committee, and Professionalism 
Committee provided that, with respect to 
the Fee Dispute Resolution Committee and 
the Grievance Committee, the district meets 
the State Bar guidelines relating thereto. 

(b) Fee Dispute Resolution Committee: 


Committee, 


(g) Professionalism Committee: 

(1) The Professionalism Committee 
shall consist of the three immediate past 
presidents of the district_bar_or such 
other members of the district bar as shall 


be appointed by the president. 

(2) The purpose of the Professionalism 
Committee shall be the promotion of 
professionalism and thereby the bolster- 
ing of public confidence in the legal pro- 
fession. The committee may further 
enhance_professionalism through CLE 
programs and, when appropriate, 
through confidential peer intervention in 
association with the Professionalism 
Support Initiative (PSI) which is spon- 
sored and supported by the Chief Justice's 
Commission on Professionalism. The 
PSI effort is to investigate and informally 
assist_with client-lawyer, lawyer-lawyer, 
and lawyer-judge relationships to amelio- 
rate disputes, improve communications, 
and___ repair __ relationships. __The 
Professionalism Committee shall have no 
authority to discipline or force any lawyer 
or judge to take any action other than 
actions agreed upon voluntarily. The 
committee shall not investigate or 
attempt to resolve complaints of profes- 
sional misconduct cognizable under the 
Rules of Professional Conduct and shall 
act in accordance with Rules 1.6(c) and 
8.3 of the Rules of Professional Conduct. 
The committee shall consult and work 
with the Chief Justice’s Commission on 
Professionalism when appropriate. 


Proposed Amendments to the Rules 
Governing the Practical Training of 
Law Students 

27 N.C.A.C. 1C, Section .0200 Rules 
Governing Practical Training of Law 
Students 

The proposed amendments accommo- 


date revisions to N.C.G.S. §84-8 which 
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expand practice opportunities for student 
interns employed by or clerking at govern- 
ment agencies. The proposed amendments 
also permit internships with clinical pro- 
grams at law schools seeking accreditation. 


.0201 Purpose 

The following rules are adopted to 
encourage law schools to provide their stu- 
dents with supervised practical training of 
varying kinds during the period of their for- 


mal legal education and to enable law stu- 


is certified to provide supervised representa- 
tion to clients or to appear on behalf of gov- 
ernment agencies under the provisions of 
the rules of this Subchapter. 

(6) +4 Legal services corporation - A 
nonprofit North Carolina corporation 
organized exclusively to provide representa- 


tion to eligible persons. 

(Z) 4} Supervising attorney - An active 
member of the North Carolina State Bar 
who satisfies the requirements of Rule 
.0205 of this Subchapter and who supervis- 


dents to obtain supervised practical training 


es one or more legal interns. 


while serving as legal interns for govern- 
ment agencies. 


.0202 Definitions 
The following definitions shall apply to 


the terms used in this section: 


sons: 
(1) & Eligible persons - Persons who are 
unable financially to pay for the legal servic- 


es of an attorney, as determined by a stan- 
dard established by a judge of the General 
Court of Justice, a legal services corporation, 
or a law school legal aid clinic providing rep- 
resentation. “Eligible persons” includes non- 
profit organizations serving low-income 
communities. 


(2) Government agencies — The federal 


or state government, any local government, 
or any agency, department, unit, or other 
entity of federal, state, or local government, 
specifically including a public _defender's 
office or a district attorney’s office. 

(3) Law school — An ABA accredited law 
school or a law school actively seeking 
accreditation from the ABA and licensed by 
the Board of Governors of the University of 
North Carolina. If ABA accreditation is not 


obtained by a law school so licensed within 
three years of the commencement of class- 
es, legal interns may not practice, pursuant 
to these rules, with any legal aid clinic of 
the law school. 

(4) Legal aid clinic - A department, divi- 
sion, program, or course in a law school 
that operates under the supervision of an 
active member of the State Bar and_ren- 
ders legal services to eligible persons. 

(5)43} Legal intern - A law student who 


.0203 Eligibility 

To engage in activities permitted by these 
rules, a law student must satisfy the follow- 
ing requirements: 

GBs. 

(5) neither ask for nor receive any com- 
pensation or remuneration of any kind from 
any client for whom he or she renders servic- 
es, but this shall not prevent an attorney, 
legal services corporation, law school, prbtte 
defenderageney, or the-state government 
agency from paying compensation to the law 
student or charging or collecting a fee for 
legal services performed by such law student; 


.0205 Supervision 

(a) A supervising attorney shall 

(1) be an active member of the North 
Carolina State Bar who has practiced law 
as a full-time occupation for at least two 
years; 


(6) prior to commencing the supervision, 
assume responsibility for supervising a 
legal intern by filing with the North 
Carolina State Bar a signed notice setting 
forth the period during which supervis- 
ing attorney expects to supervise the 
activities of an identified legal intern, and 
that the supervising attorney will ade- 
quately supervise the legal intern in 
accordance with these rules; and 

(7) notify the North Carolina State Bar in 
writing promptly whenever the supervi- 
sion of a legal intern ceases. 


.0206 Activities 

(a) A properly certified legal intern may 
engage in the activities provided in this rule 
under the supervision of an attorney quali- 


fied and acting in accordance with the provi- 
sions of Rule .0205 of this subchapter. 
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(b) Without the presence of the supervis- 
ing attorney, a legal intern may give advice to 
a client, including a government agency, on 
legal matters provided that the legal 
intern gives a clear prior explanation te-the 
eHent that the legal intern is not an attorney 
and the supervising attorney has given the 
legal intern permission to render legal advice 
in the subject area involved. 

(c) A legal intern may represent an eligi- 
ble person, et the state in criminal prosecu- 
tions, a_criminal defendant who is _repre- 
sented by the public defender, or a govern- 
ment agency in any proceeding before a fed- 
eral, state, or local tribunal, including an 


administrative agency, if prior consent is 
obtained from the tribunal or agency upon 
application of the supervising attorney. Each 
appearance before the tribunal or agency 
shall be subject to any limitations imposed 
by the tribunal or agency including, but not 
limited to, the requirement that the super- 
vising attorney physically accompany the 
legal intern. 

(d) In all cases under this rule in which a 
legal intern makes an appearance before a tri- 
bunal or agency on behalf of a client who is 
an individual, the legal intern shall have the 


written consent in advance of the client. The 


client shall be given a clear explanation, prior 
to the giving of his or her consent, that the 
legal intern is not an attorney. This consent 


shall be filed with the tribunal and made a 


part of the record in the case. In all cases in 


which a legal intern makes an appearance 
before a tribunal or agency on behalf a gov- 
ernment agency, the consent of the govern- 
ment agency shall be presumed if the legal 
intern is participating in an internship pro- 
gram_of the government agency. A_state- 
ment advising the court of the legal intern’s 
participation in an internship program of 
the government agency shall be filed with 
the tribunal and made a part of the record 


in the case. 


(e) ... 


.0207 Use of Student’s Name 

(a) A legal intern’s name may properly 

(ae 

(2) be signed to letters written on the let- 
terhead of the supervising attorney, legal aid 
clinic, or distttet-attorneys—ofttee govern- 
ment agency, provided there appears below 
the legal intern’s signature a clear identifica- 
tion that the legal intern is certified under 
these rules; An appropriate designation is 
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“Certified Legal Intern under the 
Supervision of [supervising attorney].” 
(b) A student’s name may not appear 
(1) on the letterhead of a supervising 
attorney, legal aid clinic, or dtstttetatter 
neys-offtee government agency; 


(2) on a business card bearing the name 
of a supervising attorney, legal aid clinic, 


or disttiet-atterneys-ofttee government 
agency; or 
(3) on a business card identifying the 
legal intern as certified under these rules. 


Proposed Amendments to the Rules 
Governing CLE 

2 IN. GA COAL pe Sectione «LG00; 
Regulations Governing the Administration 
of the Continuing Legal Education Program 

The proposed amendments to Rule 
.1601 allow 45 days for the processing of 
accreditation applications, require only one 
set of written materials with a request for 
accreditation, and charge interest at the legal 
rate for late payment of CLE sponsor fees. 
The proposed amendments to Rule .1604 
allow for prerecorded telephone seminars 
with multiple participants provided there is a 
live question and answer session with the 
presenter. 


.1601 General Requirements for Course 
Approval 
(a) Approval. CLE activities may be 
approved upon the written application of a 
sponsor, other than an accredited sponsor, or 
of an active member on an individual pro- 
gram basis. An application for such CLE 
course approval shall meet the following 
requirements: 
(1) If advance approval is requested by a 
sponsor, the application and supporting 
documentation, including #we one sub- 
stantially complete sets of the written 
materials to be distributed at the course 
or program, shall be submitted at least 45 
days prior to the date on which the course 
or program is scheduled. If advance 
approval is requested by an active mem- 
ber, the application need not include a 
complete set of written materials. 
(2) In all other cases, the application and 
supporting documentation shall be sub- 
mitted by the sponsor not later than 45 
days after the date the course or program 
was presented or prior to the end of the 
calendar year in which the course or pro- 
gram was presented, whichever is earlier. 


Active members requesting credit must 
submit the application and supporting 
documentation within 45 days after the 
date the course or program was present- 
ed or, if the 45 days have elapsed, upon 
receiving notice from the board that the 
course accreditation request was not 
submitted by the sponsor. 

(Sean 

(b) Course Quality and Materials. 


(e) Records. Sponsors, including accredit- 
ed sponsors, shall within 30 days after the 
course is concluded 

GP res 

(2) remit to the board the appropriate 

sponsor fee and, if not payment is not 

received by the board within 30 days 
after the course is concluded, interest at 
the legal rate shall be incurred; and 

(yin 


(f) Announcement. 


(g) Notice. Sponsors not having advanced 
approval shall make no representation con- 
cerning the approval of the course for CLE 
credit by the board. The board will mail a 
notice of its decision on CLE activity 
approval requests within 38 (45) days of 
their receipt when the request for approval is 
submitted before the program and within 36 
(45) days when the request is submitted after 
the program. Approval thereof will be 
deemed if the notice is not timely mailed. 
This automatic approval will not operate if 
the sponsor contributes to the delay by fail- 
ing to provide the complete information 
requested by the board or if the board time- 
ly notifies the sponsor that the matter has 
been tabled and the reason therefor. 


.1604 Accreditation of Prerecorded 
Simultaneous Broadcast, and Computer- 
Based Programs 

(a) Presentation Including Prerecorded 
Material. An active member may receive 
credit for attendance at, or participation in, a 
presentation where prerecorded material is 
used. Prerecorded material may be either in 
a video or an audio format. 

(b) Simultaneous Broadcast. An active 
member may receive credit for participation 
in a live presentation which is simultaneous- 
ly broadcast by telephone, satellite, or video 
conferencing equipment. The member may 
participate in the presentation by listening to 
or viewing the broadcast from a location that 


FALL 2007 


is remote from the origin of the broadcast. 


The broadcast may include prerecorded 
material provided it also includes _a_live 
question and answer session with the pre- 


senter. 
(c) Accreditation Requirements. 


Proposed Amendments to the Plan for 
Certification of Paralegals 

27 N.C.A.C. 1G, Section .0100, The 
Plan for Certification of Paralegals 

The proposed amendments clarify that 
the Board of Paralegal Certification may sus- 
pend as well as revoke certification for the 
reasons set forth in Rule .0121, and add that 
certification may be suspended or revoked 
for violating the examination confidentiality 
agreement. 


.0121 Lapse, Suspension, or Revocation 
of Certification 

(a) The board may suspend or revoke its 
certification of a paralegal, after hearing 
before the board on appropriate notice, 
upon a finding that 

(1) the certification was made contrary to 

the rules and regulations of the board; 

(2) the individual certified as a paralegal 

made a false representation, omission, or 

misstatement of material fact to the 

board; 

(3) the individual certified as a paralegal 

failed to abide by all rules and regulations 

promulgated by the board; 

(4) the individual certified as a paralegal 

failed to pay the fees required; 

(5) the individual certified as a paralegal 

no longer meets the standards established 

by the board for the certification of para- 

legals; e+ 

(6) the individual is not eligible for certi- 

fication on account of one or more of the 

grounds set forth in Rule .0019(c); or 

(7) the individual violated the confiden- 

tiality agreement relative to the ques- 


tions on the certification examination. 


(b)evs: 


Proposed Amendments to the Trust 
Accounting Rules in the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Rule 1.15 of the Rules of Professional 
Conduct, which has four subsidiary rules or 
subparts, sets forth the procedural require- 
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ments for maintaining a lawyer's trust 
account. In recent years, changes in banking 
law and banking procedures have substituted 
electronic communications and imaging for 
written documentation (paper checks). To 
respond to these changes, amendments to 
the record keeping and procedural require- 
ments in Rule 1.15 are proposed. Most sig- 
nificantly, the proposed amendments require 
business-sized checks and the reconciliation 
of the balance of the trust account with the 
current bank statement balance on a month- 
ly basis. The proposed amended comments 
to the rule explain the changes in banking 
procedures and the new requirements in the 
rule. The changes are also discussed in Bruno 
Demolli’s article, Zop Tips for Tiptop Trust 


Accounting, elsewhere in this Journal. 


Rule 1.15-1 Definitions 
For purposes of this Rule 1.15, the fol- 
lowing definitions apply: 
(Bank sens 
4) srt deere toner 
oe pet ag z sab Code. 
be Ws \ 


electrontetransteroHtds “Item” denotes 


any means or method by which funds are 
credited to or debited from an account; for 
example: a check, substitute check, remote- 


ly created check, draft, withdrawal order, 
automated _ clearinghouse (ACH) or elec- 


tronic transfer, electronic or wire funds 
transfer, electronic image of an item and/or 
information in electronic form describing 
an item, or instructions given in person or 


by telephone, mail, or computer. 
(j) “Legal services” .... 


Rule 1.15-2 General Rules 

(a) Entrusted Property. 

(h) dastetmrents Items Payable to Lawyer. 
An-iastettment Any item drawn on a trust 
account or fiduciary account for the pay- 
ment of the lawyer's fees or expenses shall be 
made payable to the lawyer and shall indicate 
on the item the client balance on which the 
tastrimtent item is drawn. Any item that 
does not capture this information may not 
be used to withdraw funds from a trust 
account or a fiduciary account for payment 


of the lawyer’s fees or expenses. 
(i) No Bearer trstttmterts Items. No 


t+asttttmtent item shall be drawn on a trust 
account or fiduciary account made payable 


to cash or bearer and no cash shall be with- 
drawn from a trust account or fiduciary 


account by means of a debit card. 
(j) No Personal Benefit. 


Rule 1.15-3 Records and Accountings 


(a) Check Format. All general trust 
accounts, dedicated trust accounts, and 
fiduciary accounts _must_use_business-size 


checks that contain an Auxiliary On-Us 
field in the MICR line of the check. 


fe} (b) Minimum Records for Accounts 


at Banks. The minimum records required for 


general trust accounts, dedicated trust 
accounts, and fiduciary accounts maintained 
at a bank shall consist of the following: 


(1) all records listing the source and date 
of receipt of any funds deposited in the 


account including, but not limited to, 
bank receipts, et deposit slips and wire 


and _ electronic transfer confirmations, 


fiirds—depesitedthe-teeottt and, in 
the case of a general trust account, all 
records also listing the name of the client 
or other person to whom the funds 
belong; 
(2) all canceled checks or other +stetr 
feents items drawn on the account, or 
printed digital images thereof furnished 
by the bank, showing the amount, date, 
and recipient of the disbursement, and, 
in the case of a general trust account, the 
client balance against which each #rstte- 
rent item is drawn, provided, that: 
(A) digital images must be legible repro- 
ductions of the front and back of the 
original #asteemtents items with no 
more than six +astrtmrents images per 
page and no images smaller than 1-3/16 
x 3 inches; and 
(B) the bank must maintain, for at least 
six years, the capacity to reproduce elec- 
tronically additional or enlarged images 
of the original tastrtmrents items or 
records related thereto upon request 
within a reasonable time; 
(3) all instructions or authorizations to 
transfer, disburse, or withdraw funds 
from the trust account (including elec- 
tronic transfers or debits), or a written 
or electronic record of any such transfer, 
disbursement, or withdrawal showing 
the amount, date, and recipient of the 
transfer or disbursement, and, in the 


case_of a general trust account, also 
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showing the name of the client or other 
person to whom the funds belong; 


(4) all bank statements and other docu- 


ments received from the bank with 
respect to the trust account, including, 
but not limited to notices of return or dis- 
honor of any #astettment item drawn on 
the account against insufficient funds; 
(5) in the case of a general trust account, 
a ledger containing a record of receipts 
and disbursements for each person or 
entity from whom and for whom funds 
are received and showing the current bal- 
ance of funds held in the trust account for 
each such person or entity; and 
(6) any other records required by law to 
be maintained for the trust account. 
45}(c) Minimum Records for Accounts at 
Other Financial Institutions. The minimum 
records required for dedicated trust accounts 
and fiduciary accounts at financial institu- 
tions other than a bank shall consist of the 
following: 


(1) all records listing the source and date 
of receipt of all funds deposited in the 
account including, but not limited to, 
depository receipts, et deposit slips, and 
wire and electronic transfer _confirma- 


tions Hattie thesettrecand-dateot receipe 


> 


(2) a copy of all checks or other #asteee 
frente items drawn on the account, or 
printed digital images thereof furnished by 
the depository, showing the amount, date, 
and recipient of the disbursement, provid- 
ed, that the images satisfy the requirements 
set forth in Rule 1.15-3(b)(2); 

(3) all instructions or authorizations to 
transfer, disburse, or withdraw funds 
from the account (including electronic 
transfers or debits) or a written or elec- 
tronic record of any such transfer, dis- 
bursement, or withdrawal showing the 
amount, date, and recipient of the trans- 


fer or disbursement; 

(4) all statements and other documents 
received from the depository with respect 
to the account, including, but not limit- 
ed to notices of return or dishonor of any 
item drawn on the account for insuffi- 
cient funds; and 

(5) any other records required by law to 
be maintained for the account. 


fe}(d) Qtratterky Reconciliations of 


General Trust Accounts. 


(1) Quarterly Reconciliations. At least 


quarterly, the individual client balances 
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shown on the ledger of a general trust 
account must be totaled and reconciled 
with the current bank statement balance 
for the trust account as a whole. 

2) Monthly Reconciliations. Each 
month, the balance of the trust account 
as shown on the lawyer's records shall be 
reconciled with the current bank state- 
ment balance for the trust account. 


(3) The lawyer shall retain aH a record 
pertaininete of the qtarterty reconcilia- 


tions of the general trust account for a 


period of six years in accordance with 

Rule 1.15-3(g). 

4#}(e) Accountings for Trust Funds. The 
lawyer shall render to the client a written 
accounting of the receipts and disbursements 
of all trust funds (i) upon the complete dis- 
bursement of the trust funds, (ii) at such 
other times as may be reasonably requested 
by the client, and (iii) at least annually if the 
funds are retained for a period of more than 
one year. 

fe(f) Accountings for Fiduciary 
Property. Inventories and accountings of 
fiduciary funds and other entrusted property 
received in connection with professional 
fiduciary services shall be rendered to judicial 
officials or other persons as required by law. 
If an annual or more frequent accounting is 
not required by law, a written accounting of 
all transactions concerning the fiduciary 
funds and other entrusted property shall be 
rendered to the beneficial owners, or their 
representatives, at least annually and upon 
the termination of the lawyer's professional 
fiduciary services. 

4g) Minimum Record Keeping Period. 
A lawyer shall maintain, in accordance with 
this Rule 1.15, complete and accurate 
records of all entrusted property received by 
the lawyer, which records shall be main- 
tained for e-pertec-ef at least the six (6) year 
yeats period immediately preceding the 
lawyer’s most recent fiscal year end fromthe 


4e}(h) Audit by State Bar. The financial 
records required by this Rule 1.15 shall be 
subject to audit for cause and to random 
audit by the North Carolina State Bar; and 
such records shall be produced for inspection 
and copying in North Carolina upon request 
by the State Bar. 

Comment 

[1] The purpose of a lawyer’s trust 
account or fiduciary account is to segregate 
the funds belonging to others from those 


belonging to the lawyer. Money received by 
a lawyer while providing legal services or oth- 
erwise serving as a fiduciary should never be 
used for personal purposes. Failure to place 
the funds of others in a trust or fiduciary 
account can subject the funds to claims of 
the lawyer’s creditors or place the funds in 
the lawyer's estate in the event of the lawyer's 


death or disability. 


Responsibility for Form of Checks, Records 
and Accountings 

[15] It is the lawyer's responsibility to 
assure that complete and accurate records of 
the receipt and disbursement of entrusted 
property are maintained in accordance with 


this rule. The required record retention 
period of six years set forth in this rule does 
not preclude the State Bar from seeking 
records for a period prior to the retention 
period and, if obtained, from pursuing a 
disciplinary action based thereon if such 


action is not prohibited by law or other 
rules of the State Bar. 


[16] Many businesses are now convert- 
ing paper checks to automated clearing- 
house (ACH) debits to decrease costs and 
increase operating efficiencies. When a 
check is converted, the check is taken either 


at the point-of-sale or through the mail for 
payment, the account information is cap- 
tured from the check, and an electronic 
transaction is created for payment through 
the ACH system. The original physical 
check is typically destroyed by the convert- 
ing entity (although an image of the check 
may be stored for a certain period of time). 
If a check drawn on a trust account is con- 
verted to ACH, the lawyer will not receive 
either the physical check or a check image. 
The transaction will appear on the lawyer's 
trust account statement as an ACH debit 
ment (e.g., dollar amount, date processed, 
originator of the ACH debit). 

[17] To prevent conversion of a check to 
ACH _ without authorization, a lawyer is 


required to use checks with an “Auxiliary 
On-Us field.” A check will not be eligible 


for conversion to ACH if it contains an 


Auxiliary On-Us field, which is_an_addi- 
tional field that appears in the left-most 
position of the MICR (magnetic ink char- 
acter recognition) line on a business _size 
check. The lawyer should confirm with the 
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PROPOSED OPINIONS 


Ethics Committee Provides Guidelines on Outsourcing 


Legal Services 


Council Actions 

At a meeting on July 13, 2007, the State 
Bar Council adopted the opinions summa- 
rized below upon the recommendation of the 
Ethics Committee: 

2006 Formal Ethics Opinion 20 

Use of Departed Lawyer's Surname in 
Firm Name 

Opinion rules that a law firm may not 
continue to use a former member's surname 
in the law firm name if the member contin- 
ues the practice of law with another firm. 

2007 Formal Ethics Opinion 7 

Continuing Chapter 13 Representation of 
Husband and Wife after Divorce 

Opinion rules that a lawyer may continue 
to represent a husband and wife in a Chapter 
13 bankruptcy after they divorce provided 
the conditions on common representation set 
forth in Rule 1.7 are satisfied. 

2007 Formal Ethics Opinion 8 

Charging a Client for Motion to 
Withdraw 

Opinion rules that a lawyer may not 
charge a client for filing and presenting a 
motion to withdraw unless withdrawal 
advances the client’s objectives for the repre- 
sentation or the charge is approved by the 
court when ruling on a petition for legal fees 
from a court-appointed lawyer. 

2007 Formal Ethics Opinion 9 

Lawyer’ Obligation to Disburse Closing 
Funds 

Opinion rules that a closing lawyer must 
comply with the conditions placed upon the 
delivery of a deed by the seller, including 
recording the deed and disbursing proceeds, 
despite receiving contrary instructions from 
the buyer. 

2007 Formal Ethics Opinion 11 

Lawyer’ Duties When Client Revokes 
Consent to Conflict 

Opinion rules that a lawyer is not required 
to withdraw from representing one client if 
the other client revokes consent without 
good reason and an evaluation of the factors 
set out in comment [21] to Rule 1.7 and the 
Restatement (Third) of the Law Governing 
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Lawyers indicates that continued representa- 
tion is favored. 


At the same meeting, the council with- 
drew the following opinion, originally adopt- 
ed on April 20, 2007, and approved the pub- 
lication for comment of a proposed substitute 
opinion which appears below: 

2007 Formal Ethics Opinion 1 

Duty to Heirs When Filing Wrongful Death 
Action 


Ethics Committee Actions 

At its meeting on July 12, 2007, the 
Ethics Committee agreed that Proposed 
2006 FEO 3, Representation in Purchase of 
Foreclosed Property, and Proposed 2007 FEO 
10, Roles of School Board Lawyers in 
Administrative Proceedings, should be studied 
further by subcommittees which will report 
to the committee at its October meeting. The 
Ethics Committee also agreed that considera- 
tion of Proposed 2007 FEO 4, Solicitation 
afier Seminar, Gifts to Clients and Others, and 
Distribution of Business Cards, should be 
deferred until the October meeting. The 
committee recommended to the State Bar 
Council that 2007 FEO 1, Duty to Heirs 
When Filing Wrongful Death Action, original- 
ly adopted by the council on April 20, 2007, 
be withdrawn and requested the publication 
of a substitute opinion which appears below. 
Proposed 2007 FEO 2, Taking Possession of 
Clients Contraband, was revised by the com- 
mittee and is republished for comment. Two 
new proposed opinions are also published for 
comment. The proposed opinions appear 
below. The comments of readers are wel- 
comed. 


Proposed 2007 Formal Ethics 
Opinion 1 
Duty to Heirs When Filing Wrongful 
Death Action 
July 12, 2007 

Editor’s Note: This proposed opinion is a 
substitute for 2007 Formal Ethics Opinion 1 
which was adopted by the State Bar Council 


on April 20, 2007, and subsequently with- 
drawn by the council on July 13, 2007. 
Proposed opinion rules that a lawyer owes no 
ethical duty to the heirs of an estate that he rep- 
resents in a wrongful death action except as set 


forth in Rule 4.4. 


Inquiry #1: 

When a lawyer files a wrongful death 
action on behalf of an estate, what are the 
lawyer's duties to the heirs of the deceased? 


Opinion #1: 

Pursuant to RPC 137, a lawyer represent- 
ing an estate represents the personal represen- 
tative in his or her official capacity and the 
estate as an entity. Although the heirs are 
interested parties and may benefit from a suc- 
cessful wrongful death action, they are not 
clients of the lawyer in the matter. The per- 
sonal representative and the estate are the 
lawyer's clients, to whom the lawyer owes the 
ethical duties of loyalty, confidentiality, 
accountability, and independent professional 
judgment. The ethical duties owed to the 
heirs are those set out in Rule 4.4 With regard 
to tort liability, see Jenkins v. Wheeler, 69 N.C. 
App. 140, 316 S.E.2d 354, disc. rev. denied, 
311 N.C. 758, 321 S.E.2d 136 (1984) (hold- 
ing that heir has standing as non-client third 
party to sue lawyer in tort for malpractice 
when lawyer gives erroneous advice to per- 
sonal representative that causes heir harm). 


Inquiry #2: 

Can the lawyer advise the heirs of their 
respective rights to share or not to share in 
any recovery in the wrongful death action? 


Opinion #2: 

The lawyer does not represent the heirs 
and he should inform the heirs of his role in 
representing the estate. If the heirs are not 
represented by counsel, the lawyer may not 
give the heirs legal advice, other than the 
advice to secure their own counsel. Rule 4.3. 
With the consent of the estate’s personal rep- 
resentative, the lawyer may provide the heirs 
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with factual information concerning the 
wrongful death action. See Rule 1.6; Rule 
pee. 


Inquiry #3: 

On behalf of the estate, the lawyer settles 
a wrongful death claim for a decedent who is 
survived by her mother and father. The 
mother, as personal representative of the 
estate, asks the lawyer not to pay proceeds 
from the settlement to the father because the 
mother alleges that the father willfully aban- 
doned the child during her lifetime. N.C. 
Gen. Stat. §31A-2 prohibits a parent who 
abandoned a child from participating in the 
proceeds of a wrongful death action. 

May the lawyer communicate an offer 
from the mother to the father requesting the 
father to reduce his claim to the proceeds of 
the settlement to a nominal amount; may 
the lawyer convey offers and counter offers 
between the mother and the father without 
advising either party with respect to their 
rights or the likelihood of success at a hear- 
ing to determine abandonment? 


Opinion #3: 

Yes. Determining whether there is a legal 
prohibition to participation in the proceeds 
of the wrongful death settlement is an 
appropriate role of the personal representa- 
tive of the estate and the lawyer should pro- 
vide legal advice to the personal representa- 
tive on this issue. Based upon this advice, 
the estate’s personal representative will 
establish the objectives of the lawyer's repre- 
sentation of the estate on this issue. The 
lawyer's responsibility is to carry out those 
objectives provided they are consistent with 
the personal representative's fiduciary 
duties. In doing so, the lawyer continues to 
represent the estate and the personal repre- 
sentative in her official capacity. On behalf 
of the estate, the lawyer may negotiate with 
the father to reduce his claim to the wrong- 
ful death proceeds. The lawyer must make 
his role clear to the father and may not give 


the father legal advice. Rule 4.3. 


Inquiry #4: 

May the lawyer for the estate file an 
action to deny the father’s right to share in 
the proceeds of the settlement pursuant to 


N.C. Gen. Stat. $3 1A-2? 


Opinion #4: 


Yes. The lawyer may file a motion with 
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the court to determine whether the father is 
entitled to any proceeds from the settle- 
ment. The filing of such a motion comports 
with the lawyer’s duty to see that the estate 
proceeds are properly administered. 


Proposed 2007 Formal Ethics 
Opinion 2 
Taking Possession of Client’s 
Contraband 
July 12, 2007 

Proposed opinion rules that a lawyer may 
not take possession of a clients contraband if 
possession is itself a crime and, unless there is 
an exception allowing disclosure of confiden- 
tial information, the lawyer may not disclose 
confidential information relative to the con- 
traband. 


Inquiry #1: 

Defendant was arrested for drug traf- 
ficking and placed in jail. At the time of his 
arrest, Defendant was wearing a hat. The 
hat was confiscated by the police and put 
in the jail’s repository for inmates’ personal 
property along with Defendant's other 
clothes. Defendant was unable to post 
bond and remains in jail. 

Attorney is appointed to represent 
Defendant. In an attorney-client consulta- 
tion at the jail, Defendant tells Attorney 
that there is contraband hidden in the hat. 
It appears that the contraband has not been 
discovered by law enforcement or the jail- 
ers. 

Attorney anticipates that Defendant 
will be convicted, probably by plea, and 
will be sentenced to prison. At that time, 
he will be asked about the disposition of 
his personal property. Personal clothing is 
not sent with inmates to prison; it is usual- 
ly given to family or friends. 

May Attorney take possession of the 
contraband for the purpose of destroying 
it, turning it over to the authorities, or giv- 
ing it to a third party, such as another 
lawyer who would be subject to the duty of 
confidentially, to be delivered to the 
authorities? 


Opinion #1: 

No. Attorney may not take possession 
of an item that is contraband nor may the 
lawyer facilitate its transfer to any other 
person in furtherance of a crime. 

A lawyer should not engage in criminal 
conduct under any circumstance and may 


not assist a client in conduct that the 
lawyer knows is criminal. See Rule 1.2(d) 
and Rule 8.4(d). If possession of an item is 
itself a crime, as in the case of contraband, 
a lawyer may not take possession of the 
item. Compare RPC 221. 

Standard 4-4.6 of the ABA Standards 
for Criminal Justice, The Prosecution and 
Defense Function, 3rd ed. (1993), provides 
the following guidance: 

(a) Defense counsel who receives a 
physical item under circumstances 
implicating a client in criminal conduct 
should disclose the location of or should 
deliver that item to law enforcement 
authorities only: (1) if required by law 
or court order, or (2) as provided in 
paragraph (d). 
(d) If the item received is contraband, 
i.e., an item possession of which is in 
and of itself a crime such as narcotics, 
defense counsel may suggest that the 
client destroy it where there is no pend- 
ing case or investigation relating to this 
evidence and where such destruction is 
clearly not in violation of any criminal 
statute. If such destruction is not per- 
mitted by law or if in defense counsel's 
judgment he or she cannot retain the 
item, whether or not it is contraband, in 
a way that does not pose an unreason- 
able risk of physical harm to anyone, 
defense counsel should disclose the 
location of or should deliver the item to 
law enforcement authorities. 
(e) If defense counsel discloses the loca- 
tion of or delivers the item to law 
enforcement authorities under para- 
graphs (a) or (d), or to a third party 
under paragraph (c)(1), he or she 
should do so in the way best designed to 
protect the client's interests. 

If there is a law requiring Attorney to 
disclose the location of the contraband to 
the authorities, Attorney must do so after 
notifying the client and explaining the 
legal consequences to the client. If there is 
no such law but the contraband is evidence 
in the pending case against Defendant or 
Attorney knows that there is a criminal 
investigation relative to the contraband, 
Attorney must discuss the matter with the 
client and recommend that the hat be sur- 
rendered to law enforcement, perhaps as a 
part of Defendant’s plea bargain. Le 


Defendant refuses and there is no law 


FALL 2007 


requiring disclosure to the authorities, 
Attorney may not disclose the location of 
the contraband to the authorities or any- 
one else unless an exception to the duty of 


confidentiality applies. See RPC 221. 


Inquiry #2: 

May Attorney disclose the location of 
the contraband to the authorities or to the 
family member or friend who is asked by 
Defendant to retrieve his personal property 
from the jail? 


Opinion #2: 

Rule 1.6(a) prohibits a lawyer from 
revealing information acquired during the 
professional relationship with a client 
unless the client consents, the disclosure is 
impliedly authorized to carry out the rep- 
resentation, or the disclosure is permitted 
by an exception set forth in paragraph (b) 
of the rule. The following exceptions might 
apply in this situation: 

(b) A lawyer may reveal information 

protected from disclosure by paragraph 

(a) to the extent the lawyer reasonably 

believes necessary: 

(1) to comply with the Rules of 
Professional Conduct, the law, or 
court order; 

(2) to prevent the commission of a 
crime by the client; 

(3) to prevent reasonably certain death 
or bodily harm; or 

(4) to prevent, mitigate, or rectify the 
consequences of a client’s criminal or 
fraudulent act in the commission of 
which the lawyer’s services were used. 

With regard to the exception in Rule 
1.6(b)(1), if there is a law requiring 
Attorney to disclose the location of the 
contraband, she must do so as noted in 
opinion #1 above. If disclosure is not legal- 
ly required, Rule 8.4(d), which prohibits a 
lawyer from engaging in conduct that is 
prejudicial to the administration of justice, 
may permit disclosure if the contraband is 
evidence in the pending action against 
Defendant or the subject of a criminal 
investigation. See also Rule 3.4(a) (lawyer 
should not unlawfully obstruct access to 
evidence). If Attorney determines that this 
exception to confidentiality applies, 
Attorney should take steps to minimize the 
harm to Defendant. This would include 
encouraging Defendant to permit Attorney 
to use the information in plea negotiations. 
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The other exceptions to the duty of 
confidentiality may not apply. Whether the 
crime of actual or constructive possession 
of contraband is complete or continuing is 
a question of state or federal law; therefore, 
no opinion is expressed as to whether dis- 
closure would be allowed to prevent the 
commission of a crime pursuant to Rule 
1.6(b)(2). Unless the contraband is a 
weapon or some other dangerous item, dis- 
closure is not necessary to prevent reason- 
ably certain death or bodily harm as con- 
templated by the exception in Rule 
1.6(b)(3). Finally, Attorney's services were 
not used to perpetrate Defendant's crime 
and disclosure is not necessary to rectify 
the consequences of Attorney's conduct as 
contemplated by the exception in Rule 
1.6(b)(4). 

Regardless of whether Attorney may 
disclose information relative to the contra- 
band, Attorney must advise Defendant of 
the potential risk to a family member or 
friend who takes possession of the hat. 
Similarly, Attorney should — advise 
Defendant of the legal and practical conse- 
quences of any course of action that he 
takes, including abandoning the hat and its 
contents. 

No opinion is expressed on whether a 
lawyer with information about a client's 
possession of contraband is required to dis- 
close that information to the tribunal in a 
plea hearing pursuant to the duty of can- 
dor in Rule 3.3. The resolution of this issue 
will vary substantially depending upon the 
facts of the particular case and upon the 
forum in which the lawyer is appearing. 
See, e.g, United States 
Guidelines §3E1.1 (making it a condition 
of a plea that the defendant “truthfully 
[admit] or not falsely [deny] any addition- 
al relevant conduct for which [the] defen- 


Sentencing 


dant is accountable”). 


Proposed 2007 Formal Ethics 
Opinion 12 
Outsourcing Legal Support Services 
July 12, 2007 

Proposed opinion rules that a lawyer may 
outsource limited legal support services to a 
foreign lawyer or a nonlawyer (collectively 
‘foreign assistants”) provided the lawyer prop- 
erly selects and supervises the foreign assistants, 
ensures the preservation of client confidences, 
avoids conflicts of interests, discloses the out- 
sourcing, and obtains the clients advanced 


Rules, Procedure, 


Comments 


Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the “Procedures for Ruling on 
Questions _ of Legal Erhics.. 27 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 


All opinions of the 


concerning a proposed opinion. Any 
comment or request should be directed 
to the Ethics Committee at PO Box 
25908, Raleigh, NC 27611, prior to the 
next meeting of the committee in 


October 2007. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 


council. 


informed consent. 


Inquiry: 

May a lawyer ethically outsource legal 
support services abroad, if the individual 
providing the services is either a nonlawyer 
or a lawyer not admitted to practice in the 
United States (collectively “foreign assis- 
tants”)? 


Opinion: 


The Ethics Committee has previously 
determined that a lawyer may use non- 
lawyer assistants in his or her practice, and 
that the assistants do not have to be 
employees of the lawyer's firm or physically 
present in the lawyer's office. See, e.g., RPC 
FOLRPE 216,99 FEOIG, 2002 PEO 9a The 


previous opinions emphasize that the 
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Public Information 


The Ethics Committee's meetings are 
public, and materials submitted for con- 
sideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


v 


lawyer's use of nonlawyer assistants must 
comply with the Rules of Professional 
Conduct. Generally, the ethical considera- 
tions when a lawyer uses foreign assistants 
are similar to the considerations that arise 
when a lawyer uses the services of any non- 
lawyer assistant. 

Pursuant to RPC 216, a lawyer has a 
duty under the Rules of Professional 
Conduct to take reasonable steps to ascer- 
tain that a nonlawyer assistant is compe- 
tent; to provide the nonlawyer assistant 
with appropriate supervision and instruc- 
tion; and to continue to use the lawyer’s 
own independent professional judgment, 
competence, and personal knowledge in the 
representation of the client. See also Rule 
1.1, Rule 5.3, Rule 5.5. The opinion fur- 
ther states that the lawyer’s duty to provide 
competent representation mandates that 
the lawyer be responsible for the work prod- 
uct of nonlawyer assistants. See also Rule 
Dee 

2002 FEO 9 states that, in any situation 
where a lawyer delegates a task to a non- 
lawyer assistant, the lawyer must determine 
that delegation is appropriate after having 
evaluated the complexity of the transaction, 
the degree of difficulty of the task, the train- 
ing and ability of the nonlawyer, the client's 
sophistication and expectations, and the 
course of dealing with the client. See also 
Rule 1.1 and Rule 5.3. 

Therefore, as long as the lawyer’s use of 
the nonlawyer assistant's services 1s in accor- 
dance with the Rules of Professional 
Conduct, the location of the nonlawyer 
assistant is irrelevant. Rule 5.3(b) requires 
lawyers having supervisory authority over 
the work of nonlawyers to make “reasonable 
efforts” to ensure that the nonlawyer’s con- 
duct is compatible with the professional 
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obligations of the lawyer. 

When contemplating the use of foreign 
assistants, the lawyer's initial ethical duty is 
to exercise due diligence in the selection of 
the foreign assistant. RPC 216 states that, 
before contracting with a nonlawyer assis- 
tant, a lawyer must take reasonable steps to 
determine that the nonlawyer assistant is 
competent. 2002 FEO 9 states that the 
lawyer must evaluate the training and abili- 
ty of the nonlawyer in determining whether 
delegation of a task to the nonlawyer is 
appropriate. The lawyer must ensure that 
the foreign assistant is competent to per- 
form the work requested, understands and 
will comply with the ethical rules that gov- 
ern a lawyer's conduct, and will act in a 
manner that is compatible with the lawyer’s 
professional obligations. 

In the selection of the foreign assistant, 
the lawyer should consider obtaining back- 
ground information about any intermedi- 
ary employing the foreign assistants; 
obtaining the foreign assistants’ resumes; 
conducting reference checks; interviewing 
the foreign assistants to ascertain their suit- 
ability for the particular assignment; 
obtaining a work product sample; and con- 
firming that appropriate channels of com- 
munication are present to ensure that 
supervision can be provided in a timely and 
ongoing manner. Individual cases may 
require special or further measures. See New 
York City Bar Ass’n. Formal Opinion 2006- 
3; San Diego County Bar Ass’n. Ethics 
Opinion 2007-1. 

Another ethical concern is the lawyer's 
ability adequately to supervise the foreign 
assistants. Pursuant to RPC 216, to super- 
vise properly the work delegated to the for- 
eign assistants, the lawyer must possess suf- 
ficient knowledge of the specific area of law. 
The lawyer must also ensure that the assign- 
ment is within the foreign assistant’s area of 
competency. In supervising the foreign 
assistant, the lawyer must review the foreign 
assistants work on an ongoing basis to 
ensure its quality; have ongoing communi- 
cation with the foreign assistant to ensure 
that the assignment is understood and that 
the foreign assistant is discharging the 
assignment in accordance with the lawyer's 
directions and expectations; and review 
thoroughly all work-product of foreign 
assistants to ensure that it is accurate, reli- 
able, and in the client’s interest. The lawyer 
has an ongoing duty to exercise his or her 


professional judgment and skill to maintain 
the level of supervision necessary to advance 
and protect the client’s interest. 

If physical separation, language barriers, 
differences in time zones, or inadequate 
communication channels do not allow a 
reasonable and adequate level of supervision 
to be maintained over the foreign assistant’s 
work, the lawyer should not retain the for- 
eign assistant to provide services. 

A lawyer must retain at all times the 
duty to exercise his or her independent 
judgment on the client’s behalf and cannot 
abdicate that role to any assistant. A lawyer 
who utilizes foreign assistants will be held 
responsible for any of the foreign assistants’ 
work-product used by the lawyer. See Rule 
5.3. A lawyer may use foreign assistants for 
administrative support services such as doc- 
ument assembly, accounting, and clerical 
support. A lawyer may also use foreign assis- 
tants for limited legal support services such 
as reviewing documents; conducting due 
diligence; drafting contracts, pleadings, and 
memoranda of law; and conducting legal 
research. Foreign assistants may not exercise 
independent legal judgment in making 
decisions on behalf of a client. Additionally, 
a lawyer may not permit any foreign assis- 
tant to provide any legal advice or services 
directly to the client to assure that the 
lawyer is not assisting another person, or a 
corporation, in the unauthorized practice of 
law. See Rule 5.5(d). The limitations on the 
type of legal services that can be outsourced, 
in conjunction with the selection and 
supervisory requirements associated with 
the use of foreign assistants, insures that the 
client is competently represented. See Rule 
5.5(d). Nevertheless, when outsourcing 
legal support services, lawyers need to be 
mindful of the prohibitions on unautho- 
rized practice of law in Chapter 84 of the 
General Statutes and on the prohibition on 
aiding the unauthorized practice of law in 
Rule 5.5(d). 

Another significant ethical concern 1s 
the protection of client confidentiality. A 
lawyer has a professional obligation to pro- 
tect and preserve the confidences of a client 
against disclosure by the lawyer or other 
persons who are participating in the repre- 
sentation of the client or who are subject to 
the lawyer’s supervision. See Rule 1.6, cmt. 
[17]. When utilizing foreign assistants, the 
lawyer must ensure that procedures are in 
place to minimize the risk that confidential 
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information might be disclosed. See RPC 
133. Included in such procedures should be 
an effective conflict-checking procedure. 
See RPC 216. The lawyer must make cer- 
tain that the outsourcing firm and the for- 
eign assistants working on the particular 
client matter are aware that the lawyer's pro- 
fessional obligations require that there be 
no breach of confidentiality in regard to 
client information. The lawyer also must 
use reasonable care to select a mode of com- 
munication that will best maintain any con- 
fidential information that might be con- 
veyed in the communication. See RPC 215. 

Finally, the lawyer has an ethical obliga- 
tion to disclose the use of foreign, or other, 
assistants and to obtain the client’s written 
informed consent to the outsourcing. In the 
absence of a specific understanding between 
the lawyer and client to the contrary, the 
reasonable expectation of the client is that 
the lawyer retained by the client, using the 
resources within the lawyer's firm, will per- 
form the requested legal services. See Rule 
1.4, 2002 FEO 9; San Diego County Bar 
Ass'n. Ethics Opinion 2007-1. 


Proposed 2007 Formal Ethics 
Opinion 13 
Guidelines for Billing at Hourly Rate 
July 12, 2007 

Proposed opinion rules that, to insure hon- 
est billing predicated on hourly charges, the 
lawyer must establish a reasonable hourly rate 
for his services and for the services of his staff; 
disclose the basis for the amounts to be charged; 
avoid wasteful, unnecessary, or redundant pro- 
cedures; and make certain that the total cost to 
the client is not clearly excessive. 


Inquiry: 

Attorneys standard contract for legal 
services provides that the client will be 
billed for the lawyer’s services on a time- 
expended basis. Attorney charges $200.00 
per hour for his legal services. He bills his 
paralegal’s time at $75.00 per hour and his 
secretary’ time at $50.00 per hour. Intra- 
office email communications are typically 
billed to clients in the following manner: 
Attorney A bills for the time that it takes 
him to type and send an email to a member 
of the staff; the staff member (secretary or 
paralegal) bills for the time expended read- 
ing Attorneys email and_ responding; 
Attorney bills for the time he spends read- 
ing the responsive email. Over the course of 


THE NORTH CAROLINA STATE BAR JOURNAL 


several months, the charges to a client for 
intra-office email communications may be 
in the hundreds of dollars. May a lawyer bill 
for both the time that it takes the drafter to 
write an email and the time that it takes the 
recipient in the same office to read the same 
email? 


Opinion: 

Yes. A lawyer may bill for intra-office 
communications about a client’s matter. For 
example, a lawyer and a paralegal (or two or 
more lawyers) who meet to discuss a client's 
case may both bill for the time expended in 
the meeting provided the meeting advances 
the representation of the client and the par- 
ticipation of both billing staff members is 
necessary. Email communications to 
instruct, update, or confer with other mem- 
bers of the firm is no different and, on occa- 
sion, may involve the expenditure of less 
time by the participants than an in-person 
meeting (and, therefore, be less expensive 
for the client). Nevertheless, to insure hon- 
est billing predicated on hourly charges, the 
lawyer must establish a reasonable hourly 
rate for his services and for the services of 
his staff; disclose the basis for the amounts 
to be charged; avoid wasteful, unnecessary, 
or redundant procedures; and make certain 
that the total cost to the client is not clearly 
excessive. 

Establishing a Reasonable Hourly Rate for 
Services 

Rule 1.5 prohibits a lawyer from charg- 
ing or collecting a clearly excessive fee. The 
rule includes a non-exclusive list of factors 
to be considered in determining whether a 
fee is clearly excessive, including the follow- 
ing: 

(1) the time and labor required, the nov- 

elty and difficulty of the questions 

involved, and the skill requisite to per- 
form the legal service properly; 

(2) the fee customarily charged in the 

locality for similar legal services; 

(3) the amount involved and the results 

obtained; and 

(4) the experience, reputation, and abili- 

ty of the lawyer or lawyers performing 

the services. Rule 1.5(a). 

The prohibition on charging an exces- 
sive fee also applies to the amount charged 
per hour. When establishing an hourly rate 
for a lawyer’s time or for a staff member's 
time, the factors set forth in the rule must 
be considered. In particular, the experience, 


reputation, and ability of the lawyer or staff 
member performing the services must be 
honestly evaluated. If the lawyer or staff 
member is inexperienced or of modest abil- 
ity, the hourly rate should so reflect. 

With regard to establishing an hourly 
rate for staff members, the lawyer must con- 
sider whether the work of the staff member 
advances the legal representation of the 
client or is so derivative of the lawyer’s work 
that the expense should be subsumed in the 
lawyer’s hourly rate. For example, the serv- 
ices of a typist, filing clerk, receptionist, 
scheduler, or billing clerk fall into the latter 
category. Although a particular secretary 
may perform paralegal services, generally 
secretarial activities are derivative of the 
lawyer’s legal services and should not be 
separately billed. 

Disclosing the Basis for the Amounts to be 
Charged 

Rule 1.5(b) provides that “[w]hen the 
lawyer has not regularly represented the 
client, the scope of the representation and 
the basis or rate of the fee and expenses for 
which the client will be responsible shall be 
communicated to the client, preferably in 
writing, before or within a reasonable time 
after commencing the representation.” 
Although not required by the rule, a written 
memorandum of the fee arrangement with 
each client is strongly encouraged particular- 
ly when there is the possibility that the client 
does not understand that hourly charges may 
include charges for time expended commu- 
nicating with, instructing, and supervising 
others, by email communications and other- 
wise. As noted in the comment to the rule, 

[glenerally, furnishing the client with a 

simple memorandum or copy of the 

lawyer's customary fee arrangements will 
suffice, provided that the writing states 
the general nature of the legal services to 
be provided, the basis, rate, or total 
amount of the fee and whether and to 
what extent the client will be responsible 
for any costs, expenses, or disbursements 

in the course of the representation. A 

written statement concerning the terms 

of the engagement reduces the possibility 

of misunderstanding. 
See also Rule 1.4(b) (lawyer shall explain a 
matter to the extent reasonably necessary to 
permit the client to make informed decisions 
regarding the representation). When a par- 
ticular billing practice may be a subsequent 
source of misunderstanding, a lawyer should 
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consider disclosing this billing practice at the 
beginning of the representation and includ- 
ing an explanation in the fee memorandum. 
The duty to disclose the basis for the 
amounts to be charged is “a two-fold duty, 
including not only an explanation at the 
beginning of engagement of the basis on 
which fees and other charges will be billed, 
but also a sufficient explanation in the state- 
ment so that the client may reasonably be 
expected to understand what fees and other 
charges the client is actually being billed.” 
ABA Comm. on Ethics and Prof’l 
Responsibility, Formal Op. 93-379 (1993). 
In an engagement in which the client has 
agreed to compensate the lawyer on the 
basis of time expended at regular hourly 
rates, a bill setting out no more than a 
total dollar figure for unidentified profes- 
sional services will often be insufficient to 
tell the client what he or she needs to 
know in order to understand how the 
amount was determined. 
Id. Gerald FE. Phillips in Time Bandits: 
Attempts by Lawyers to Pad Hours Can Often 
Be Uncovered by a Careful Examination of 
Billing Statements, 29 W. St. U. L. Rev. 265 
(2002), suggests that a lawyer has a duty to 
disclose the hourly rates of each timekeeper 


Rule Amendments (cont.) 


lawyer’s financial institution that the 
Auxiliary On-Us field is included _on the 


lawyer's trust account checks. Including an 
Auxiliary On-Us field on the check will 
require using checks that are longer than 
six inches. As with the other information 
in the MICR line of a check, the routing, 
account and payment numbers, the finan- 


cial institution issuing the check deter- 
mines the content of the Auxiliary On-Us 


field. 

18] Authorized ACH debits that are 
electronic transfers of funds (in which no 
checks are involved) are allowed provided 
the lawyer maintains a record of the trans- 
action as required by Rule 1.15-3(b)(3) and 
(c)(3). The record, whether consisting of 


the instructions or authorization to debit 


the account, a record or receipt from the 


register of deeds or a financial institution, 
or the lawyer’s independent record of the 


transaction, must show the amount, date 


Tee 


in each billing statement “so that the client 
may reasonably understand what fee is 
being billed and how it was calculated.” /d. 
at 2/74 
Avoiding Wasteful, 
Redundant Procedures 
The fiduciary character of the client- 


Unnecessary, or 


lawyer relationship requires a lawyer to act 
in the client’s best interests and to deal fair- 
ly with the client. When billing on an 
hourly basis, fair dealing requires that the 
lawyer provide an hour’s worth of legal 
services for each hour billed. This means 
that a lawyer must avoid wasteful, unneces- 
sary, or redundant procedures that do not 
serve to advance the client’s representation. 
Time padding, or billing a client for time 
that was not actually expended on a client’s 
matter, and task padding, or billing a client 
for unnecessary tasks, are both dishonest 
and unethical. Phillips at 267; Rule 7.1 
and Rule 8.4(c). The comment to Rule 1.5 
admonishes, “[a] lawyer should not exploit 
a fee arrangement based primarily on 
hourly charges by using wasteful proce- 
dures.” As further noted in ABA Formal 
Op. 93-379, 

continuous toil on or over-staffing a 

project for the purpose of churning out 


and recipient of the transfer or disburse- 
ment, and, in the case of a general trust 


account, also show the name of the client or 


other person to whom the funds belong. 
446} [19] The lawyer is responsible for 


keeping a client, or any other person to 


whom the lawyer is accountable, advised of 
the status of entrusted property held by the 
lawyer. In addition, the lawyer must take 


steps to discover any unauthorized transac- 


tions involving trust funds as soon as possi- 
ble. Therefore, it is essential that the lawyer 


regularly reconcile a general trust account. 
This means that, at least once a qtatter 
month, the lawyer must reconcile the cur- 
rent bank statement balance with the bal- 
ance shown for the entire account in the 
lawyer's records +with-ehe-eotrent bank beat 
arree, such as a check register or its equiva- 
lent, as of the date of the bank statement. 
At least once a quarter, the lawyer must rec- 
oncile the individual client balances shown 
on the lawyer’s ledger with the current bank 


statement balance. Monthly reconciliation 
will help to uncover unauthorized ACH 


hours is...not properly considered 

“earning” one’s fees. One job of a lawyer 
is to expedite the legal process. Model 
Rule 3.2. Just as a lawyer is expected to 
discharge a matter on summary judg- 
ment rather then proceed to trial if pos- 
sible, so too is the lawyer expected to 
complete other projects for a client effi- 
ciently. 

Whether a bill for intra-office commu- 
nications or consultations by email, tele- 
phone, or meeting constitutes task padding 
or is a fair charge for a service rendered 
must be evaluated on a case-by-case basis. 

Total Cost to the Client May Not Be 
Clearly Excessive 

Rule 1.5 “deals not only with the deter- 
mination of a reasonable hourly rate, but 
also with total cost to the client.” ABA 
Formal Op. 93-379. In light of all services 
rendered and the factors set forth in Rule 
1.5(a), the total cost to the client, on what- 
ever basis charged, must not be clearly exces- 
sive. If the inclusion of charges at a lawyer's 
or a staff member's hourly rate for giving or 
receiving instructions via intra-office email 
or otherwise renders the total cost to the 
client clearly excessive, a lawyer should 
exclude these charges from the client’s bill. = 


transactions promptly. The current bank 


balance is the balance obtained when sub- 
tracting outstanding checks and other with- 
drawals from the bank statement balance 
and adding outstanding deposits to the bank 
statement balance. With regard to trust 
funds held in any trust account, there is also 
an affirmative duty to produce a written 
accounting for the client and to deliver it to 
the client, either at the conclusion of the 
transaction or periodically if funds are held 
for an appreciable period. Such accountings 
must be made at least annually or at more 
frequent intervals if reasonably requested by 
the client. 

Bank Notice of Overdrafts 

44 [20] A properly maintained trust 
account should not have any #asererrents 
items presented against insufficient funds. 
However, even the best-maintained accounts 
are subject to inadvertent errors by the bank 
or the lawyer, which may be easily explained. 
The reporting requirement should not be 
burdensome and may help avoid a more seri- 
ous problem. = 
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Client Security Fund Reimburses Victims 


At its July 12, 2007, meeting, the North 
Carolina State Bar Client Security Fund 
Board of Trustees approved payments of 
$52,754.91 to 16 clients who suffered 
financial losses due to the misconduct of 
North Carolina lawyers. 

The payments authorized were: 

1. Awards of $121.93 and $411.00 to 
two former clients of John McCormick, for- 
merly of Chapel Hill. The board found that 
McCormick closed real estate transactions 
for these clients and failed to make disburse- 
ments of items listed on the HUD-1 settle- 
ment statements. McCormick was disbarred 
on April 10, 2007. 

2. An award of $5,150.00 to a former 
client of Elisabeth Hickmon of 
Wilmington. The board found that 
Hickmon was retained to prepare a trust 
and a disclaimer document for a client. 
Hickmon failed to provide any valuable 
legal services for the $5,150 the client paid. 
Hickmon was disbarred on March 26, 
2007. 


3. An award of $775.00 to a former 
client of John Lee of Charlotte. The board 
found that Lee failed to make two disburse- 
ments from his client's real estate closing as 
listed on the HUD-1 settlement statement. 
Lee surrendered his license and was dis- 
barred on January 19, 2007. 

4, An award of $2,811.00 to a former 
client of Robert A. Miller of Raleigh. The 
board found that Miller was paid a fee in 
advance to represent a client in a domestic 
matter. The client had a credit balance when 
Miller ceased working on the client's matter. 
Miller was disbarred on March 1, 2006. 

5. Awards totaling $2,205.00 to seven 
former clients of Joseph W. Morton of 
Jacksonville. The board found that Morton 
was retained to handle traffic matters for the 
clients and failed to provide any valuable 
legal services on their behalf. Morton was 
disbarred on July 21, 2006. 

6. An award of $36,555.98 to a former 
client of Donald A. Parker of Benson. The 
board found that Parker handled a real 


estate closing and failed to pay off a note 
secured by a deed of trust on the property 
from the closing proceeds. Parker was dis- 
barred on July 21, 2006. 

7. An award of $950.00 to a former 
client of Paul Ryan Schell formerly of 
Charlotte. The board found that Schell was 
retained to represent a client in filing MAR’s 
in several old traffic offenses in four counties 
so that the client's driving record would be 
improved and the client could possibly get a 
job as a truck driver. Schell failed to provide 
the client with any valuable legal services for 
the fee paid to Schell. Schell was disbarred 
on September 21, 2006. 

8. An award of $3,775.00 to a former 
client of Curtis Vaught, formerly of 
Hickory. The board found that Vaught was 
paid a fee in advance to represent a client in 
a civil case. The client had a credit balance 
when Vaught committed suicide on March 
18, 2007. Vaught had not retained a suffi- 
cient balance in his trust account to make a 


refund. = 


Weyher Nominated as Vice-President 


Raleigh attor- 
ney Barbara B. 
(Boon. i tees) 
Weyher 
selected by the 
Nominating 
Committee to 


Was 


stand for elec- 
tion to the office 
of vice-president 
of the North 
Carolina State 
Bar. The election will take place in October 


at the State Bar’s annual meeting. 

Weyher earned both her BA and JD 
(with honors) from the University of 
North Carolina at Chapel Hill. She was 
admitted to the practice of law in 1977. 

After beginning her career in a New 


York City law firm, she returned to North 
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Carolina in 1979 to join the firm of Young, 
Moore, Henderson & Alvis, PA, in 
Raleigh. In 1983, she became one of the 
founding partners of Yates, McLamb & 
Weyher, LLP. Weyher is also a certified 
mediator and mediates cases on a regular 
basis. 

Weyher has substantial involvement in 
local and state bar organizations. She has 
served as a councilor on the North 
Carolina State Bar from 1998 through 
2006. She chaired the 
Committee, Ethics Committee, and the 
Authorized Practice of Law Committee, 
and 


Committee, 


Grievance 


served on the Executive 

Issues Committee, and 
Publications Committee. Ms. Weyher 
(2005-2006) of the 
Litigation Section of the North Carolina 
Bar Association. She is a past-president of 


also 


served as chair 


the Wake County Bar Association. She is 
also a member of the American Bar 
Association, Defense Research Institute, 
and North Carolina Association of Defense 
Attorneys. @ 


Thank You to our 
Meeting Sponsors 


Lawyers Mutual Liability Company 
sponsored the band at the Councilors 
Dinner on Thursday, July 12 


Attorneys Title Insurance Company spon- 
sored the reception on Thursday, July 12 


LES: 


The North Carolina State Bar and Affiliated Entities 


Selected Financial Data 


The North Carolina State Bar 


2006 2005 
Assets 
Cash and cash 
equivalents $4,060,592 $3,286,065 
Property and 
equipment, net —1,886,028 1,845,608 
Other assets 85,792 140,413 
$6,032,412 $5,272,086 
Liabilities and Fund Equity 
Current liabilities $3,622,759 $2,836,115 
Long-term debt 562,060 641,322 


4,184,819 3,477,437 
Fund equity- 
1,847,593 1,794,649 
$6,032,412 $5,272,086 


Revenues and Expenses 


retained earnings 


Dues $4,806,900 $3,980,005 
Other operating 

revenues 5055379. 1697431 
Total operating 


revenues 5312,279 -4,6/7.:436 
Operating expenses (5,346,163) (4,751,537) 


Non-operating 


revenues 86,828 Doo 
Net loss $52,944  $(20,504) 


The NC State Bar Plan for Interest on 


Lawyers’ Trust Accounts (IOLTA) 


2006 2005 
Assets 
Cash and cash 
equivalents $5,261,489 $4,436,477 
Interest receivable 448,011 385,677 
Other assets 249.2545" 1231-632 


$5,958,754 $5,053,786 
Liabilities and Fund Equity 
Grants approved 
but unpaid 
Other liabilities 


$3,719,172 $3,297,340 
256,013 241,672 
3,975,185 3,539,012 


Pund equity- 
retained earnings 1,983,569 1,514,774 
$5,958,754 $5,053,786 
Revenues and Expenses 

Interest from IOLTA 

participants, net $4,319,110 $3,872,525 
Other operating 
revenues Su 409 

Total operating 

4,319,167 3,872,934 


revenues 


74 


Operating expenses (4,016,434) (3,612,037) 
Non-operating 

revenues 166,062 104,285 
$468,795 $365,182 


Net income (loss) 


Board of Client Security Fund 


2006 2005 
Assets 
Cash and cash 
equivalents $1,628,870 $1,063,510 
Other assets 4,913 19,058 
$1,633,783 $1,082,568 
Liabilities and Fund Equity 
Current liabilities $32,029 $11,998 


Fund equity- 
retained earnings 1,601,754 1,070,570 
$1,633,783 $1,082,568 
Revenues and Expenses 

Operating revenues $1,037,499 $1,013,063 
Operating expenses (558,863) (1,098,766) 
Non-operating 

52,548 29,683 
$531,184 $(56,020) 


revenues 
Net loss 


Board of Continuing Legal Education 
2006 2005 

Assets 

Cash and cash 

equivalents 

Other assets 


$369,950 
149,638 
$519,588 
Liabilities and Fund Equity 
Current liabilities 28,026 
Fund equity- 


retained earnings 


$375,258 
207223 
$582,487 


16,816 


491,562 
$519,588 
Revenues and Expenses 
Operating revenues $505,375 
Operating expenses (595,661) 


Non-operating 


565,671 
$582,487 


$687,181 
(851,387) 


11,149 
$(153,057) 


revenues 167 
Net (loss) income $(74,109) 


Board of Legal Specialization 


2006 2005 
Assets 
Cash and cash . 
equivalents $67,374 $63,512 
Other assets 354 7,904 
$67,728 $71,416 
Liabilities and Fund Equity 
Current liabilities 1,898 1,018 


Fund equity- 
retained earnings 65,830 
$67,728 


Revenues and Expenses 
Operating revenues- 
$70,406 
Operating expenses (77,651) 


Non-operating 


specialization fees 


2,677 
$(4,568) 


revenues 
Net loss 


L0393 
$71,416 


$68,638 
(76,441) 


1773 
$(6,028) 


The Chief Justice’s Commission on 


Professionalism 


2006 2005 
Assets 
Cash and cash 
equivalents $59,123 $194,941 
Other assets 65,594 68,502 
$224,717 $263,443 
Liabilities and Fund Equity 
Current liabilities 681 - 
Fund equity- 
retained earnings 224,036 263,443 
$224,717 $263,443 
Revenues and Expenses 
Operating 
revenues-fees $277,174 $272,662 
Operating expenses (323,624) (336,658) 
Non-operating 
revenues 7,043 6,660 
Net loss $(39,407) $(57,336) 
Board of Paralegal Certification 
2006 2005 
Assets 
Cash and cash 
equivalents $231,720, $117,855 
Other assets 33,423 54,206 
$265,143 $172,059 
Liabilities and Fund Equity 
Current liabilities - 
accounts payable 103,520 151,509 
Fund equity- 
retained earnings 161,623 20,550 
$265;143° $172,059 
Revenues and Expenses 
Operating revenues- 
fees $231,858 $41,894 
Operating expenses (97,781) (23,254) 
Non-operating 
revenues 6,996 1.910 
Net income $141,073 $20,550 
FALL 2007 


919.677.8900 
800.662.8843 
FAx: 919.677.9641 
WWwWw.LMLNC.COM 
LML@LMLNC.COM 


Lawyers 
Mutual 


LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA® 


Are you ready to 
take the plunge? 


Throughout law school, you dreamed of establishing 
your own practice. Now that you have reached that 
threshold nothing stands between you and a 


successful career — certainly not a malpractice suit. 


Yet in today’s rapidly changing business and legal 
environment, risks like malpractice suits are 
constantly growing. Lawyers Mutual understands this 
environment and provides legal education, personal 
counsel, claims repair and many other forms of 


assistance to our insureds. 


For 29 years our Company, founded and run by 
lawyers like you, has helped North Carolina attorneys 
to navigate the risks of our profession. We know the 
waters and are there to help when you are ready to 


jump in. 


The North Carolina State Bar 
PO. Box 25908 
Raleigh, NC 27611 


Address Service Requested 


FIGURE 4: RATES OF GROWTH 


THE FASTEST GROWING TITLE INSURER IN NORTH CAROLINA. 


Few things grew faster than our market share last year. Maybe it was the quicker 

approvals. The smoother transactions. The wider range of products. Well, brace é AG 

yourself: soon we'll be introducing innovations that will streamline and improve : 

the quality of your experience even more. Big news from Attorneys Title is on Attorneys Title 

the way. And unlike kudzu, this news will be welcomed everywhere. SS eee 
Raleigh 800-222-4502 Asheville 800-532-8235 Charlotte 800-432-6462 Wilmington 800-942-8646 


Cary 800-226-4419 Greensboro 888-230-1800 Winston-Salem 800-642-0819 Hendersonville 866-844-2496 
Visit us on the web at AttorneysTitle.com ‘ 


